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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr  A R  Mellodey

	Scheme
	Kodak Pension Plan (the Plan)

	Respondents
	The Trustees of the Kodak Pension Plan (the Trustees)


Subject

Mr Mellodey says that the Trustees gave him incorrect information regarding his benefits under the Plan upon which he relied to his detriment, both at the point he left service and subsequently . He only learned of the correct position shortly before his retirement.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should only be upheld to the extent that Mr Mellodey suffered distress and inconvenience and a loss of expectation as a result of incorrect figures being provided to him by the Trustees in 1989 and 2005. 

DETAILED DETERMINATION

Material Facts

1. Mr Mellodey left the employment of Kodak following redundancy on 13 January 1989.
2. He was provided with a statement of benefits indicating an expected pension at age 63 (normal retirement age) of £11,697.84 p.a. The calculation of this figure was based on the assumption that his pension in excess of GMP would increase at 5% p.a. between his date of leaving and his Normal Retirement Date.   The Trustees acknowledge that the assumption of 5% growth was overstated and the assumption made was not clearly expressed on the statement Mr Mellodey received. 
3. On 1 June 2005 the administrators of the Kodak Pension Plan issued a normal retirement quotation indicating a pension of £13,961.19 p.a. payable from 1 July 2005.   The Trustees acknowledge this was a further overstatement because increases were applied to the whole of the deferred pension rather than excluding service prior to January 1985.

4. Mr Mellodey did not draw his pension in 2005 because he was still in employment. He says he did not query the figures as they were broadly in line with his expectations.
5. On 18 May 2007, a further retirement quotation was issued quoting benefits payable from 1 July 2007 (age 65). This indicated that the pension calculated at normal retirement age had subsequently increased to £11,257.20 p.a. at 1 July 2007.

6. Mr Mellodey wrote to the administrators on 1 June 2007 querying the reduction in the pension quoted as payable at 1 July 2005 (£10,612.22 p.a.). He said that his personal financial plans had been based on the pension figure that he had been quoted in 2005 which he had expected to increase rather than decrease.
7. Kodak wrote to Mr Mellodey on 5 June 2007 giving a detailed breakdown of the calculation of his pension at age 63 but with no explanation as to why this was less than had previously been quoted.

8. On 17 July 2007, Kodak wrote to Mr Mellodey apologising for the error and explaining that the Trustees were not at liberty to pay him benefits in excess of his entitlement under the rules.

9. Mr Mellodey elected to receive his pension backdated to 1 July 2005 on the understanding that this would not prejudice any subsequent complaint, and arrears of £22,515 were paid to him by the Trustees on 1 August 2007.
10. Mr Mellodey pursued his complaint with the Trustees who wrote to him on 13 December 2007:

“…You received a leaving statement in 1989 showing an estimated retirement pension of £11,697.84 p.a.

When you reached normal retirement age in 2005 the Plan Administrator wrote to you with an option election form setting out the amount of pension you could draw from the Plan.

This letter dated June 2005 incorrectly stated that your pension would be £13,961.19 per annum. You responded stating that you wanted to postpone receipt of your pension until June 2007 as you were still in employment.

On 18 May 2007, the Plan Administrator wrote to you explaining that a mistake had been made in the letter dated 1 June 2005 and that your pension should in fact have been £10,612.22 per annum. You raised a complaint to the Plan Administrator and began drawing your pension on the understanding that this would not prejudice your right of appeal.

Subsequently, in a letter dated 17 July 2007, the Administration Manager informed you that the Plan cannot pay out the larger, incorrect figure, and that you are only entitled to benefits due under the terms of the Plan.

Conclusions

The Trustees are sympathetic to your position and feel that it is unfortunate that a mistake was made back in 2005 to misquote your retirement pension payable, and I apologise again for this mistake on behalf of the Trustees. However, the mistake was discovered and corrected as set out above in 2007 when we wrote to explain the position.

Having taken legal advice on this, the Trustees do not think it would be appropriate to pay you any more than the benefits which are due to you under the Plan.”

11. Mr Mellodey has disclosed his net post retirement income in 2007 to be £26,220, equivalent to at least £33,615 gross.
12. Mr Mellodey has also provided a snapshot of his income and pension scheme contributions for the months of June 2005 and June 2007. For June 2005 he has estimated his annualised income from salary, bonus and interest and dividends to be £56,945. In that month his pension scheme contributions and AVCs totalled £701.74, or approximately 15% of his income on an annualised basis. In June 2007 he appeared, from the information he has provided, to be paying combined pension scheme contributions in excess of 15% of remuneration as was permitted following changes to HMRC rules effective from 6 April 2006.

Mr Mellodey’s position

· He believes that the Trustees should have advised him of the error earlier and, had they done so, this would have given him sufficient time to make additional investments in AVCs and ISAs;
· By relying on figures provided by Kodak he lost the opportunity to contribute to a private pension which, even over a ten year period, would have provided him with a small supplementary income;
· No attempt was made by the Trustees to keep in contact with him as a deferred member. The first contact that he had from them in nearly 15 years was the letter dated June 2005 setting out the benefits payable from age 63;
· No audit appears to have been carried out which would have highlighted any error sooner;
· Had the Trustees advised him of the error even 5 years before his retirement, he would have been able to have increased AVC payments under his then employer’s scheme to address the shortfall in his Kodak pension;
· He says that he entered into a number of financial commitments that he would not otherwise have entered into on the strength of the incorrect statement in the period between June 2005 and May 2007 when he was advised of his correct entitlement. He provided a breakdown of this expenditure in a letter to this office dated 7 July 2010. This included holidays, purchase of a new car, a new kitchen and central heating totalling £34,403.
· He says that his holidays were important to him as an aid to rest and rejuvenation away from his busy role with Daimler. He says that he chose to go to Russia and China before attaining age 65 whilst travel insurance remained available.
· He believes that any compensation awarded should include a punitive element to encourage pension scheme trustees to focus more sharply on good administrative practice. To this end he suggests compensation of £7,500.
Conclusions

13. The leaving service statement issued in 1989 showed the pension that could be expected at normal retirement age if the maximum statutory increases applied to his pension in deferment. This was a practice used widely in the industry at the time when statutory increases were running at 5% p.a. The plan rules and other documentation would have set out the method of revaluation of deferred pensions.
14. There was no statutory requirement under Disclosure regulations for the Trustees to issue Mr Mellodey with updated statements of benefit once he had left service. There was a responsibility for them to provide this information had he requested it at any time, but he appears not to have done so.
15. However, the Trustees have acknowledged, quite correctly, that the assumption made regarding growth was not “clearly expressed” on the statement issued.  Indeed I note the statement gave no indication of any growth assumptions or that it was not capable of being relied upon.

16. I consider the lack of any warning that the statement was based on an assumption and the lack of any warning that it might not be relied upon was maladministration by the Trustees.  Although they might not have had a duty to set out the statement in any particular form, the way it was set out was misleading.

17. The issuing of incorrect information in 2005 also constitutes maladministration on the part of the Trustees. 
18. I note that the Trustees explain this was due to a further and different error.    They say increases were applied to the whole of the deferred pension rather than excluding service prior to January 1985.   This again was careless and again I note there is nothing on the statement to show it could not be relied upon i.e. that any figures might be provisional in any way.
19. I must now consider what, if any, injustice was caused to Mr Mellodey.
20. I am quite satisfied that Mr Mellodey has suffered inconvenience and distress because of the two separate errors by the Trustees.  I note the offer of £250. from the Trustees.  I do not think this is sufficient noting the, in simple terms, cumulative effect of their two errors on Mr Mellodey.

21. I consider they should instead pay £500 to Mr Mellodey for the effect of their failings. It is not my function to ‘fine’ trustees or award punitive amounts of compensation; it is rather to place an individual in the position that he would have been had any maladministration not taken place, and make modest awards to recognise distress and inconvenience suffered.
22. I note Mr Mellodey has asked me to consider the case from a different perspective.  He suggests that he is entitled to what he was told he would receive, albeit he was told incorrectly. 

23. The difficulty for Mr Mellodey is that provision of incorrect information does not of itself create an entitlement to be treated as though the information were correct. Mr Mellodey is in receipt of the payments to which he is entitled under the Rules of the Plan.

24. The main issue is whether Mr Mellodey’s claim for financial loss can succeed. Where incorrect information has been given, compensation is aimed at putting the recipient in the position in which he would have been had the correct information instead been given. To put that another way, compensation is not payable on the basis that that the incorrect information is treated as correct; i.e. to redress claimed income loss I must conclude that Mr Mellodey would have acted differently had he been told that his Plan pension at age 65 would be some £3,500 less.
25. Mr Mellodey has provided a list of expenditure which he says he would not have incurred had he known the correct position with regard to his Kodak pension. He says that these funds would have been used to address the shortfall in his expected pension.

26. I have analysed each area of expenditure separately and carefully.  I conclude that it is very hard to say that individually they would not have been undertaken. In particular, on the balance of probabilities I consider that the home improvements would have taken place in any event; they were not a luxury and they will have maintained the value of Mr Mellodey’s property. Mr Mellodey has also stated that the boiler would have needed replacing in any event.
27. I find too that it is not established that Mr Mellodey probably would not have changed his car and given his old car away.  Any loss would in any event be limited to the difference in depreciation on the old and new cars, rather than the capital expenditure and the value of the gift.

28. As far as the holidays are concerned, it is almost impossible to say, considered one by one, whether Mr Mellodey would have taken them. During the period in question he was still in employment, and decisions regarding holiday destinations would have been based on the assets he had to hand, such as savings and disposable income rather than the level of pension that he would be receiving in two years’ time.
29. Mr Mellodey explains his attitude towards holidays in his letter dated 7 July 2010. On his evidence it appears that he considered the holidays that he took between 2005 and 2007 as essential, whilst the trips to China and Russia were an effort to ‘tick these off the list’ and not therefore related to his expected income in retirement.

30. Mr Mellodey says that had he been apprised of the correct figures earlier he would have made further provision under the AVC arrangement that he had in place with his then employer to make good the shortfall in his expectations. His estimate of the cost of providing a pension of £3,500 p.a. is £50,000, which he has based on annuity rates culled from moneysupermaret.com. He says that over a two year period this rate of contribution would have been possible. He has however underestimated the cost by not taking account of post-retirement increases and a contingent spouse’s pension.

31. The Trustees have estimated the cost of purchasing a replacement income as being between £75,000 and £100,000.

32. Mr Mellodey has provided details of his income in June 2005 (annualised as approximately £57,000) and June 2007 (annualised as approximately £52,000). Between June 2005 and March 2006, HMRC rules would have limited his contribution to 15 % of his remuneration, less scheme contributions and AVCs being paid under his then employer’s scheme. Between April 2006 and March 2007, as a result of a new tax approval regime, he would have been allowed to contribute 100% of ‘Relevant Earnings’, and in the year in which he retires, there would have been no upper limit on his contributions.

33. On the information provided by Mr Mellodey, it appears that there would have been no additional scope for pension provision prior to 6 April 2006 since his combined contributions were at, or very near the maximum permitted by HMRC. In essence, then, he would have had to have made payments of between £50,000 and £100,000 from income received between April 2006 and June 2007. Limited contributions could have been made to ISAs during the period in question.

34. I am not persuaded that Mr Mellodey would have had the desire, or the disposable income, to make contributions of the required amount over a fifteen month period.

35. For these reasons, whilst taking account of the cumulative effect, I consider the Trustees offer of £250 to compensate Mr Mellodey for distress and inconvenience inadequate; I consider they should pay £500 not the very much larger sum Mr Mellodey requests.
Direction

36. Within 28 days of the date of this Determination, the Trustees shall pay to Mr Mellodey £500 in recognition of the distress and inconvenience caused to him by the maladministration identified above.

JANE IRVINE 

Deputy Pensions Ombudsman 

12 October 2010 
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