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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs S J Cutts

	Scheme
	Teachers' Pension Scheme (the Scheme)

	Respondents
	Warwickshire County Council (the Council) 

Teachers' Pensions (TP)


Subject

Mrs Cutts’ complaint is that she has not been provided with retrospective membership of the Scheme for the period 1 June 1979 to 31 August 1983 as directed by an Employment Tribunal. 
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Council because they have failed to notify TP of Mrs Cutts’ part-time hourly paid excluded service.
The complaint is not upheld against TP because they have not prevented the Council from settling Mrs Cutts’ claim.
DETAILED DETERMINATION
Material Facts

1. An employee who was in part time service between 8 April 1976 and 30 April 1995 can bring a claim for unlawful exclusion from a pension scheme during that period (commonly referred to as a 'Preston’ claim).  Under the Scheme, what is described as the “Model Settlement” was used to calculate the employee and employer contributions payable.  Under the Model Settlement the employer’s contributions do not need to be paid directly in an individual case.  They are absorbed by the Scheme.
2. Mrs Cutts worked for the Council as both a home tutor and supply teacher. Based on the rules of the Scheme operating at that time, some of her supply work was fractionally paid on a daily basis and could have been pensionable subject to making a part-time election at the appropriate time (from 1 December 1967 part-time supply teaching paid at a daily rate has been pensionable on election). Mrs Cutts also did part-time supply work and home tuition paid on a “non-fractional hourly basis”, which was excluded (that is it did not count as service in the Scheme and she could not at the time opt for it to be so). 
3. In 1994, having seen details of the ‘Preston’ arrangements in a newspaper,  Mrs Cutts enquired with TP about making a claim for her employment as a supply teacher and home tutor to be treated as pensionable. TP issued a holding reply.

4. Mrs Cutts next wrote to TP in January 1997 and was notified that a ‘Preston claim’ for membership only covered teachers paid on “an hourly or sessional basis” and that her service record only showed she had done part-time non-excluded service, which would have been pensionable if she had made a part-time election. TP say that they repeated this information to Mrs Cutts in March 1998. 
5. In 2000, Mrs Cutts submitted a claim to the Employment Tribunal for retrospective membership of the Scheme for the periods 1979 to December 1981 and September 1982 to August 1983. 
6. In December 2005, the Council requested the Employment Tribunal to strike-out Mrs Cutts’ claim.  They took the line that her failure to opt into the Scheme in respect of her daily paid supply work (Mrs Cutts had been given the opportunity to make a part-time election in 1975 and 1979 and had acknowledged receipt of information leaflet 476 and form 477 to make a part-time election) indicated that she would not have opted-in in respect of her hourly paid work even if she had had the opportunity to do so. 
7. In their letters to the Employment Tribunal (of 5 October 2005 and 7 February 2006) the National Union of Teachers (NUT), acting for Mrs Cutts, countered that Mrs Cutts’ claim should succeed in respect of her hourly paid work because her position was as outlined in paragraph 7.1 of the Employment Tribunal’s Information Bulletin Number 9.  This said:

“Your claim can succeed in respect of any period of time during which part-timers could not join their employer’s scheme but full-time employees had to join, even if you would not have joined had you had the option to do so and did not join when the rules of the scheme changed.”
8. The NUT said that, for the period of time that Mrs Cutts did hourly paid work, membership of the Scheme was compulsory for full-time employees and part-time hourly paid supply teachers and home tutors were excluded from the Scheme. The NUT did not contest that Mrs Cutts had failed to make an election in 1979 in respect of her fractionally paid supply teaching.
9. The NUT concluded in their letter of 5 October 2005:

“In the circumstances, I should be grateful if Mr Ahmed [an Employment Tribunal Chairman] could give consideration to issuing a judgement that Mrs Cutts’ claim succeeds in respect of her hourly paid work. The Respondents [the Council] have identified no obstacle to that part of the claim succeeding other than the failure to opt in.”
10. The Council subsequently notified the Employment Tribunal of their acceptance of liability. The Council say they did this after telephoning the TP helpline about Mrs Cutts (and another case).  They say that TP, whilst advising the Council that any decision to admit a teacher into the Scheme rested with the employer, left the Council with the understanding that Mrs Cutts had a valid ‘Preston’ claim and the expectation that the Scheme would fund the Council’s cost (that is the employer’s contributions plus interest) for allowing retrospective membership (in accordance with the Model Settlement). No record of the conversation has been provided by the Council and TP have no record.  
11. In early 2007, the Employment Tribunal handed down its judgment.  The Council, the Secretary of State for Education and Teachers’ Pensions are listed as respondents.  It said:

“1.
The Tribunal declares that the claimant is entitled to retrospective membership of the Respondent’s occupational pensions scheme as from 1 June 1979 to 31 August 1983.

2.  By no later than Friday, 23 February 2007 the Respondent will write to the pension fund trustees….requiring the trustees to state the terms on which they will admit the claimant to membership of the scheme between those dates.”  

12. The Council duly wrote to TP. 
13. TP’s record of service for Mrs Cutts, which is derived from annual returns of service provided by the Council, for the period of the Employment Tribunal judgement shows:
· part-time non-excluded service from 25 April 1979 to 30 April 1981 and 1 September 1982 to 31 March 1983 (which would have been pensionable if Mrs Cutts had made a part-time election because it was fractionally paid, and
· full-time pensionable service from 1 January 1982 to 31 August 1982. 
14. TP have no record of service for Mrs Cutts from 1 May 1981 to 31 December 1981 and from 1 April 1983 to 31 August 1983.              

15. In March 2007, TP told the Council:

· If there was no excluded service, no part of the period that Mrs Cutts had claimed could be rendered pensionable in the Scheme.
· Mrs Cutts had been notified in 1997 that her part-time fractionally paid employment could not be considered as pensionable service under the ‘Preston’ arrangement.
· They were surprised that Mrs Cutts’ claim had been upheld when the Council had notified the Employment Tribunal that Mrs Cutts had acknowledged receipt of the relevant forms to enable her to make a part-time election in respect of her fractionally paid work as a supply teacher.
· Normally if an Employment Tribunal decided in the claimant’s favour without a robust defence by the respondent employer it would be necessary for the employer and employee to pay the cost (arrears contributions plus interest at 7 per cent) of a retrospective part-time election. However, since Mrs Cutts had previously received the requisite forms to make such an election, but effectively chose not to proceed, “she cannot now be allowed to make a part-time election”. Consequently, the Council could either refer Mrs Cutts’ claim back to the Employment Tribunal for a review or reach an independent financial settlement with her. 
· If Mrs Cutts had any excluded service, they would calculate the retirement benefits payable to her on receipt of:
“…the start and end dates of the claim period, the average percentage that you have calculated that Mrs Cutts worked and the service credit you will be offering.”   
16. In May 2007, Mrs Cutts retired and commenced drawing her Scheme pension.
17. Due to an oversight by the Council, it was not until October 2008 that the Council next wrote to TP claiming that since the Employment Tribunal judgment admitted Mrs Cutts into the Scheme they did not need “to get Mrs Cutts admitted into the Scheme”. The Council requested a copy of the appeals procedure against the decision that they should cover the cost of securing Mrs Cutts pension benefits and requested the cost “in admitting Mrs Cutts into the Scheme so that we can consider if we do this pending the outcome of an appeal”.
18. The Council unsuccessfully appealed TP’s position through the Scheme’s Internal Dispute Resolution procedure.
19. Mrs Cutts has since provided the Council with evidence of her hourly paid work over the period covered by the Employment Tribunal judgement (submitting payslips, contemporaneous letters issued by the Council confirming her hourly rates for the home tuition of a number of students and details of her supply teaching) and a spreadsheet using this information. The Council concede that they now need to agree with Mrs Cutts exactly what hours she worked and then notify TP.

20. Whilst Mrs Cutts accepts that the Council provided her with information required to make a part-time election in 1979 she says that the Council did not give her the same option in 1981, when she next worked as a daily rate supply teacher. The Council say that Mrs Cutts would have been given the option to join the Scheme at that time. Mrs Cutts did not make a part-time election when she next worked as a daily rate supply teacher between September 1982 and September 1983.
21. The Council maintains that the Employment Tribunal judgement relates only to the hourly paid work (that is excluded service) undertaken by Mrs Cutts from 1 June 1979 to 31 August 1983. The NUT, in view of their letters of 5 October 2005 and 7 February 2006, accept this.
22. TP’s position is:

· they are waiting for the Council to provide details of any excluded service by Mrs Cutts, which may qualify as a ‘Preston’ claim;

· it has always been an employer’s responsibility to ensure that information regarding the requirement to make a part-time election is provided to their part-time employees on appointment;
· TP have not accepted the Council’s ‘Preston’ claim for the service periods that Mrs Cutts worked as a fractionally paid supply teacher since these were not excluded from the Scheme (that is they would have been pensionable if Mrs Cutts had made a part-time election) and therefore could not be rendered pensionable in the Scheme by the Employment Tribunal judgement;
· the Council/Mrs Cutts have provided no extenuating reason(s) why Mrs Cutts did not make a part-time election in respect of her fractionally paid supply work at the appropriate time. In such circumstances the Department for Education’s policy is that she should not be given a further opportunity to do so. Consequently, TP are not prepared to exercise discretion and allow her retrospective membership of the Scheme in respect of this service;
· Mrs Cutts has full-time pensionable service from 1 January 1982 to 31 August 1982, so no additional service can be credited for this period;

· they have no record of service for Mrs Cutts from 1 May to 31 December 1981 and from 1 April to 31 August 1983;

· since the Council accepted the Employment Tribunal’s decision, ultimately, responsibility for settling Mrs Cutts’ claim rests with the Council and not TP or the Department for Education;

· they are willing to calculate Mrs Cutts’ pension entitlement for the period of the Employment Tribunal judgement so that the Council can formulate an independent settlement with Mrs Cutts.
Conclusions

23. The Employment Tribunal has declared that Mrs Cutts is entitled to retrospective membership of the Scheme. Whilst the judgment does not differentiate between excluded and non-excluded (that is pensionable) service,  my view is that the judgment should be viewed in light of the amended claim submitted by NUT (in their letters of 5 October 2005 and 7 February 2006) and therefore solely pertained to any excluded service completed by Mrs Cutts from 1 June 1979 to 31 August 1983. The NUT now accepts this on Mrs Cutts’ behalf..
24. Strictly, the enforcement mechanism is not by complaint to me.  I am considering whether there has been maladministration by the Council or TP.  

25. However, not complying with a judgment of the Employment Tribunal is undoubtedly maladministration.  
26. Under the terms of the judgment, TP may state its terms for admitting Mrs Cutts, which extends to requiring contributions to be paid on a reasonable basis.
27. The Council’s failure to deal with the matter at all between March 2007 and October 2008 meant that the matter was not resolved before Mrs Cutts retired (or as soon as possible thereafter) which, together with the delayed settlement caused by the dispute between the Council and TP will have caused some unnecessary distress.
Directions   

28. From the evidence and information that Mrs Cutts has submitted to the Council in respect of her home tutor and supply teacher hours (for the period 1 June 1979 to 31 August 1983), the Council shall within 28 days of this Determination notify Mrs Cutts’ of the employee contributions plus interest (as applicable) that she is required to pay for this excluded service to be treated as pensionable in the Scheme. 
29. The Council shall, within 14 days of receiving Mrs Cutts’ payment of the outstanding employee contributions plus interest ,write to TP submitting Mrs Cutts’ payment and details of her excluded service. 

30. Within 14 days of receiving the Council’s notification, TP shall calculate and pay Mrs Cutts the additional pension (including past instalments of pension) and any  cash relating to that service.
31. The Council is to pay Mrs Cutts £100 as compensation for distress.

TONY KING 

Pensions Ombudsman 

28 March 2011 
-1-
-8-

