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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr D M Greed

	Scheme
	Barclays Bank UK Retirement Fund – 1964 Pension Scheme

	Respondents
	Barclays Bank Plc (Barclays)


Subject

Mr Greed disagrees with the decision not to award him an ill health early retirement pension.

The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld. Barclays came to its decision properly.
DETAILED DETERMINATION

Material Facts

1. Mr Greed was employed by Barclays from 1991 as a keyboard assistant until his employment was terminated in September 2007 on the grounds that it was unlikely that he would be able to return to work “in the foreseeable future”. He had been on sick leave since 2005 with pain in his right (dominant) forearm. Mr Greed was informed that Barclays’ occupational health advisors were of the opinion that his illness was “of a temporary nature”. Mr Greed was told that he was not eligible for an ill health retirement pension. He subsequently brought a personal injury claim against Barclays, which was settled out of court.

2. Under the Scheme Rules, “Incapacity” is defined as,

“... the Bank considers him or her:

(i)
unable to work (whether for his or her employer or any other employer) by reason of physical or mental incapacity or infirmity; or

(ii)
unable to carry on his or her own occupation by reason of physical or mental incapacity and has thereby suffered a substantial loss of earning capacity,

and in either case, is likely permanently to remain so unable or suffering such loss;”

3. Rules B6.1 and B6.2 state,

“B6.1
If, after considering the medical evidence referred to in Rule B6.2(b), the Bank consider that an Active 1964 Member is Incapacitated, the Bank may at its discretion direct the Trustees to grant such Active 1964 Member an ill health early retirement pension.

B6.2
Any pension granted to an Active 1964 Member under Rule B6.1 shall be conditional on:

a)
the Member having ceased to carry on his or her occupation;

b)
the Trustees and the Bank receiving evidence from a registered medical practitioner that the Member satisfies the criteria for Incapacity;”

4. In Mr Greed’s case, Barclays sought advice from AXA PPP. Its doctors prepared reports on 11 December 2003, 21 December 2006, 25 April 2007 and 26 June and 13 September 2007.

5. Mr Greed appealed against the decision not to grant him an ill health early retirement pension through the Scheme’s internal dispute resolution (IDR) procedure. The decision was upheld on the following grounds:

· the word permanent, meaning lasting up to normal retirement age, related to the member’s working capability rather than the member’s illness; a member might have a permanent condition, but still be able to work;

· Barclays had taken appropriate, contemporaneous advice from its medical adviser;

· AXA PPP had advised, in June 2007, that Mr Greed’s condition had improved sufficiently for a return to work plan to be initiated;

· on the basis of this, Barclays had determined that Mr Greed did not meet the permanence criteria;

· AXA PPP had advised that, after a suitable rehabilitation programme, Mr Greed should be able to work at a similar level of remuneration as he had done in the past;

· on the basis of this, Barclays had determined that Mr Greed had not suffered a permanent and substantial loss of earning capacity.

6. Following Mr Greed’s application to my office, Barclays agreed to review his case in the light of a subsequent report from a Consultant Rheumatologist, Dr Hollingworth, dated 1 January 2008. Barclays referred Mr Greed’s case back to AXA PPP.

7. After receiving a further report from AXA PPP, Barclays confirmed that its decision not to award an ill health early retirement pension, largely for the reasons previously given. It further commented:

· Dr Hollingworth had said that Mr Greed’s condition was likely to persist unchanged into the foreseeable future, but this did not prevent the refusal of ill health early retirement if it was thought that Mr Greed was capable of work;

· Dr Hollingworth had noted that Mr Greed’s employment options were more limited because of his deafness, but that it would be beneficial for him to return to work and he had suggested learning to type left-handed;

· AXA PPP had noted that Mr Greed had a fully functional left hand and had concluded that there was no medical evidence to support a permanent incapacity for work;

· AXA PPP had said that, if undertaking a suitably adjusted role, there was no evidence to support the opinion that Mr Greed would suffer a substantial loss of earning capacity.

Summary of medical opinion

· Dr Mason (AXA PPP)

21 December 2006

“From the information available, Mr Greed has had several different treatment modalities which have failed to improve his symptoms. He remains restricted in terms of everyday tasks ... Therefore it would appear that the treatment has not been successful to a degree that a return to work would be appropriate. It is difficult to see a return to work in the foreseeable future ...”

· Dr Westlake (AXA PPP)
25 April 2007

“A report from the consultant nurse in rheumatology indicates that Mr Greed has been referred to a hand therapist in order to try to improve his endurance in performing manual tasks. In advance of further treatment with hand therapy, it is not possible to offer a prognosis for recovery and a possible return to work.”

“Where the available treatment options have yet to be explored, it would be premature to speculate that the current level of disability will remain permanent.”

· Dr Schenk (AXA PPP)
26 June 2007

“... there was no evidence to support the fact that his arm pain was permanent and given his young age there should be no reason why, even given the time that he has suffered to date, he should not recover from his difficulties ...”

“In my view, he is medically fit to return to work from now ... He should return on two hours per day with a variety of work and preferably, in the first few weeks, not exceeding 15-20 minutes on any one task, without a break to rest. Success will depend on becoming physically fitter while understanding that sometimes his muscles will ache and this is to be expected with any conditioning programme.”

“His rehabilitation programme should last up to six months but it is to be hoped that he will make progress more swiftly than this.”

“I would expect him to increase his hours after four weeks and gradually build on an agreed programme.”

· Dr Schenk (AXA PPP)
13 September 2007

“In essence, the main reason for his absence from work has been chronic right forearm pain. When assessed in the clinic on 26 June 2007 this had improved sufficiently for him to be advised on a return to work plan. No further evidence has been forthcoming to refute this opinion.”

“In my opinion he is fit to resume work.”

“... and after a suitable rehabilitation programme he should be able to work to a similar level of remuneration as he has done in the past.”

“Mr Greed’s problems are all remedial prior to normal pension date.”

· Dr Hollingworth (Consultant Rheumatologist)
1 January 2008

“I believe that Mr Greed had suffered from Complex Regional Pain Syndrome (CRPS) ...”

“After this period of time and because the national centre has no further treatment to offer, Mr Greed’s condition is likely to persist unchanged into the foreseeable future. There are some pain modifiers ... which his family practitioner might wish to try ... However, these merely manage the condition and will not alter its course.”

“While I raised with him the possibility of learning to type left handed, I would understand his concern that the left hand could be similarly affected if demand on it were too great.”

“While many of the features of the Complex Regional Pain Syndrome have settled, the Claimant is left with intrusive pain in his right upper limb, which affects all activities of everyday life which he can manage only by avoiding sustained and forceful use of the limb.

This functional incapacity coupled with his deafness, severely restricts his employment options.

His condition will continue unchanged into the foreseeable future.”

· Dr Glen (AXA PPP)
3 July 2009

“This gentleman has suffered right upper limb problems since 2001 ... Despite a variety of treatments ... his right upper limb symptoms failed to resolve, and have remained of a static nature since August 2006.”

“This gentleman has developed a chronic pain condition, affecting his right upper limb, that will continue to be aggravated by exposure to the need for typing or mousework using his right hand. In my opinion, he would not be capable of returning to work in his current role with Barclays. However, this gentleman has a fully functional left hand, and should be capable of undertaking future administrative tasks for an alternative employer using a one-handed keyboard. There is no medical evidence to support a permanent incapacity for work.”

“This gentleman should be capable of undertaking a future work role, suitably adjusted to compensate for his right upper limb disability. There is no evidence to support the opinion that he will suffer a substantial loss of earning capacity.”

“This gentleman should be capable of being retrained on the use if a one-handed keyboard, and a left-handed mouse function, to undertake future work of an administrative-based nature. There is no evidence to support a substantial loss of earning capacity until normal pension date.”

Mr Greed’s position

8. Mr Greed submits:

· he has found the whole process traumatic;

· his situation has been compounded by his deafness because he relies on sign language and this has been affected by the problems with his arm/hand;

· he finds paperwork extremely difficult;

· Barclays refused to reconsider his case when first provided with Dr Hollingworth’s report;

· Dr Hollingworth’s report is medical evidence, whereas AXA PPP’s are just opinion;

· he has been co-operative with the various treatment options;

· an employment adviser he consulted was unable to provide support or advise on career options;

· he attempted to return to work in 2005, for five months, but had to stop because of the pain;

· Dr Hollingworth was uniquely placed to provide relevant evidence because of his involvement in his case;

· the occupational health physicians instructed by Barclays had only a modest and fleeting involvement with him;
· Dr Glen’s opinion was flawed because he failed to accurately reflect or understand Dr Hollingworth’s report despite saying that his opinion was based on that report;
· Dr Glen’s conclusion that he would be able to undertake administrative tasks using a one-handed keyboard is flawed because it ignores the fact that it was two-handed work which caused his condition;
· Dr Glen’s conclusion that there was no evidence of permanent incapacity is flawed because all the medical evidence points that way;

· Dr Glen concluded that he had not suffered a substantial loss of earning capacity, but declined to suggest any suitable adjustment for his right arm and ignored the fact that the adviser on employment for the deaf had no suggestions to offer;
· Barclays’ subsequent decision was flawed because they did not accept that his condition was permanent; contrary to the overwhelming weight of medical evidence;

· Barclays misread or misunderstood Dr Hollingworth’s report when they said that he had concluded that he (Mr Greed) should return to work;

· Dr Hollingworth was not holding himself out as an employment adviser nor could anyone reading his report reasonably conclude that he was offering an opinion as to whether there was paid work which he could do;

· Barclays adopted Dr Glen’s conclusions without qualification and, in doing so, adopted and/or compounded the flaws therein;

· Barclays plainly overlooked matters of relevance and/or, in the light of the evidence before it (properly weighed and properly understood), came to a perverse decision.

Barclays’ response

9. On Barclays’ behalf it is said:

· having taken extensive advice from its medical adviser, Barclays determined that, when he left its employment, Mr Greed did not meet the criteria for an ill health pension;

· Barclays did not, therefore, have the discretion to grant an ill health pension;

· Barclays was not and is not obliged to consider Dr Hollingworth’s report and it was not, therefore, maladministration for it to refuse to do so;

· nonetheless, as a gesture of goodwill, it chose to conduct a complete review of Mr Greed’s case; including Dr Hollingworth’s report, but it concluded that the original decision was correct;

· the advice that Barclays received at the time of its original decision was unequivocal;

· Dr Hollingworth’s report was produced after the IDR procedure had been concluded;

· the report appears to pertain to Mr Greed’s condition after the termination of his employment and was not, therefore, relevant to the decision not the grant an ill health pension;

· in any event, even if the report had been produced before the conclusion of the IDR procedure, Barclays would have been entitled to disregard it;

· decisions in the IDR procedure are by way of a review of the initial decision based on the evidence available at that time and not a fresh decision based on evidence subsequently produced.

Conclusions

10. In order to be eligible for an ill health early retirement pension, Mr Greed has to satisfy at least one of the following two tests:

(i)
is he permanently unable to work (either for Barclays or any other employer)?

or

(ii)
is he permanently unable to carry on his own occupation and thereby has suffered a permanent and substantial loss of earning capacity?

In either test, the incapacity and/or loss of earning capacity must be permanent.

11. The decision, as to whether Mr Greed meets either or both tests, is for Barclays to make and it must do so before it can consider whether to exercise its discretion to direct the Scheme Trustees to grant an ill health early retirement pension. Although this first step is a finding of fact rather than the exercise of a discretion, Barclays is expected to follow the same well established principles it would do in exercising a discretion, i.e. it must take into account all relevant matters, but no irrelevant ones; it must ask the right question; it must not misdirect itself as to a point of law (for example, misinterpret the relevant rule); and it should not come to a perverse decision. In this context, perverse is taken to mean a decision which no other decision maker, properly advising itself of all the relevant circumstances, would come to.

12. There is no evidence that Barclays took any irrelevant matters into account or that it overlooked anything of relevance. I am satisfied that it has asked the right question and that it has not misinterpreted the relevant Scheme provisions. It remains, therefore, to consider whether its decision could be described as perverse.

13. Barclays took advice from AXA PPP, which was entirely appropriate. In June 2007, AXA PPP advised that Mr Greed was “medically fit to return to work”, as at that date, on a rehabilitation programme and they anticipated that he would return to normal hours within six months.  AXA PPP confirmed this opinion in September 2007; the time at which Mr Greed’s employment was terminated. On that basis, Barclays determined that Mr Greed did not pass either of the tests mentioned above. It would be difficult to describe this decision as perverse.

14. Barclays does not provide for an appeal against its decision in these cases; other than the IDR procedure, which is, in any event, not intended to function as an appeal against an employer’s decision. Barclays has elected to use the IDR procedure for appeals against its decisions, but argues that it is not obliged to consider any evidence put forward by Mr Greed under the IDR procedure or subsequently. In practice it did so, no doubt recognising the potential significance of the matter to Mr Greed and the need to offer as much confidence in the decision as possible.
15. Dr Hollingworth is a Consultant Rheumatologist and, as such, is well placed to comment on the possible future progress of Mr Greed’s condition. He expected it to “continue unchanged in the foreseeable future”. AXA PPP, when asked to review Mr Greed’s case and Dr Hollingworth’s report, did not disagree with this prognosis, but did not consider that this would mean that Mr Greed would be permanently unable to work (although not for Barclays) or that he would suffer a permanent and substantial loss of earning capacity. As Occupational Health Advisers, AXA PPP was well placed to give this advice.

16. Barclays accepted the recommendation it received from AXA PPP. Mr Greed and his advisers have been at pains to show that the opinion expressed by AXA PPP, following receipt of Dr Hollingworth’s report, was flawed. That opinion (as opposed to the facts of the case) was a matter of judgement for the doctors involved. I am satisfied that there was no misunderstanding of the facts of the case and the difference in opinions expressed by the various doctors was just that; a difference of opinion. Provided that the evidence taken into account was relevant, the relative weight which should be given to it was for Barclays to determine
.
17. Mr Greed and his advisers may argue that a different decision maker would have come to a different decision on the basis of the available evidence. However, I am unable to find that Barclays’ decision was perverse, i.e. that it was a decision that no reasonable decision maker could have come to.
18. It follows that I do not find that there has been maladministration by Barclays in its consideration of Mr Greed’s eligibility for an ill health early retirement pension.
19. I do not uphold his complaint.

TONY KING

Pensions Ombudsman

16 October 2009

� Sampson v Hodgson [2009] 025 PBLR
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