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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr S A Mould

	Scheme
	:
	NHS Pension Scheme (the Scheme)

	Respondents
	:
	1. NHS Business Services Authority/ATOS Origin (the Scheme Manager)
2. NHS Blood and Transplant (the Employer)


Subject
Mr Mould claims that he should have been awarded an ill health early retirement pension under the Scheme and questions how the medical advisers could make an informed decision on the basis of the medical evidence that they held. He says that the IDRP stage two review was conducted by someone without medical qualifications.
The Ombudsman’s determination and short reasons

The complaint cannot be upheld because:
· the decision to award an ill health early retirement pension under the Scheme lay with the Scheme Manager not the Employer;
· the Scheme Manager correctly applied the rules of the Scheme;
· appropriate medical advice was obtained and there is no reason why it should not have been followed;
· the Scheme Manager’s decision was not a perverse one.

DETAILED DETERMINATION
Provisions of the Scheme

1. The National Health Service Pension Scheme Regulations 1995 (the Regulations) state:

‘E2
A member who retires from pensionable employment because of physical or mental infirmity that makes him permanently incapable of efficiently discharging the duties of that employment shall be entitled to a pension under this regulation if he has at least 2 years’ qualifying service or qualifies for a pension under regulation E1 (normal retirement pension).
Material Facts
2. Mr Mould was employed by the NHS from 1970 and worked rotating 24 hour shifts. He commenced a period of long term sickness absence on 21 June 2007.
3. As part of the Employer’s sickness absence management procedure, on 6 November 2007 he was assessed by the Scheme Manager with regard to his current capacity for employment. The assessment was preceded by a telephone interview with a medical adviser.
4. Mr Mould told the medical adviser that he was suffering from depression and that he was taking prescribed medication. He said that he had been suffering from relapsing episodes of depression for some years which he found increasingly difficult to cope with.  His mood was variable but his sleep, concentration and memory were all poor. The adviser noted that Mr Mould took longer to recover after he had been on night shift and that he was worried by a rumour that his laboratory was going to be relocated. 

5. The medical adviser felt that Mr Mould was unlikely to return to full and effective service in the foreseeable future and that referral to the Scheme’s medical adviser was considered appropriate.
6. Mr Mould met with representatives of the human resources department on 23 January 2008 to discuss his health issues. He was asked to clarify why a medical certificate signed by his GP gave the reason as ‘stress at work’. He told them that he was receiving medication for depression, that this was not due to any one thing and that outside factors such as personal problems at home were involved.
7. Mr Mould was told that the laboratory could not change its operating times and that the 24 hour shift pattern could not be altered. He was told that re-deployment to another department might be possible but he said that this was something that he did not wish to consider. Mr Mould was then told that the Employer might have to consider termination of his employment on the grounds of capability due to ill health. He could apply to the Scheme Manager for an ill health retirement pension from the Scheme.
8. Mr Mould was told by the Scheme Manager on 27 March 2008 that they could not accept his application for ill health early retirement because he did not meet the permanency test under the Scheme. The Scheme’s medical adviser had said:

“Having considered reports from the GP and from the Occupational Physician it is not accepted that the applicant that the applicant is permanently incapable of efficiently discharging the duties of his employment as a Biomedical Scientist Team Manager with the NHS Blood and Transplant Service.

The GP reports that the applicant has been treated for intermittent symptoms of depression since 1999. He has been absent from work since 21st June ’07 when he could no longer cope. He has been on Fluxetine more or less continuously since 2005. The dose was increased in June ’07. He has never attended a specialist clinic or primary mental health care team. There is no evidence that taking therapies, such as cognitive behavioural therapy, have been used to treat his symptoms. The GP also comments that work has exacerbated his condition. The Occupational Physician refers to work-related factors such as rotating 24 hour shift pattern with increasing difficulty recovering after night shifts, there is also uncertainty about transfer of his employment to a different location.
There is no evidence that his anxieties about work location have been discussed with him or that adjustments to his working pattern have been considered.

As there appears the potential for further treatment and adjustments to his duties it is advised that permanent incapacity cannot be accepted.
It is therefore advised that the medical criteria for ill health are not met.”
9. Mr Mould told his employer in a letter dated 2 April 2008 that he wished to take voluntary early retirement (VER). He said that he took this route because he had come to the end of his sick pay and still had a large mortgage to pay. He felt that this was his only course of action and had received no advice regarding the alternatives from his employer and that he would continue to seek an ill health pension.
10. Mr Mould wrote to the Scheme Manager on 4 April 2008 asking that their decision be reviewed. He said that he had suffered from depression since before 1999. He had taken counselling sessions in the past but had found this to be of only short term benefit. He believed that the effects of shift working would have been recorded by Occupational Health. He acknowledged that there could be no adjustment to his working pattern. He viewed the potential relocation of the laboratory as a stressor since relocation would not be possible for him. He was concerned that the only assessment of his health had been through a short telephone conversation with a medical adviser at ATOS. 
11. Mr Mould retired under the Voluntary Early Retirement scheme on 13 May 2008.
12. The internal disputes resolution procedure (IDRP) stage one decision letter was issued on 21 May 2008. Mr Mould’s case was reviewed by the Scheme Manager’s medical adviser who stated:
“The existing evidence has been reviewed. The new medical evidence has been carefully evaluated, namely an extract of the Occupational Health records, along with the letter from the applicant dated 04/04/08.

It is assessed that the applicant cannot be accepted as being permanently incapable of efficiently discharging the duties of his NHS employment.

He has a diagnosis of recurrent anxiety and depression. It is recorded that work and non-work stressors have been contributory. He has received anti-depressant medication and in the past attended for counselling sessions, however there is no indication that he has ever been referred for Specialist assessment and treatment.

Permanent incapacity (until the normal age of retirement) has not been established. Improvement in his health can reasonably be anticipated with the benefits of further therapeutic intervention

Therefore it is advised that the criteria are not met.”

Faced with this advice, the decision maker found no reason to disagree with the medical adviser’s conclusion that Mr Mould did not qualify for ill health early retirement benefits.

13. Mr Mould instigated IDRP stage two on 31 August 2008. He said:
· the shift pattern was a cause of stress as was the low morale within the laboratory caused by uncertainty over a planned relocation. He believed that ineffective line management put additional pressure on himself to maintain the service;
· he had been taking anti-depressants for several years and that prior to the last couple of depressive episodes he had been able to cope. However, following a consultation with his GP he felt that his health was unlikely to improve and he had therefore applied for ill health retirement;
· he found it unacceptable that a decision regarding his health could be made on the basis of a 5 – 10 minute conversation with a medical adviser.

14. The IDRP stage two decision maker upheld the stage one decision pointing out that the medical advisers had access to a medical report from his GP together with his occupational notes that contained a history of his condition and therefore had enough information to reach an informed opinion. 
Conclusions
15.  I have to consider whether or not those responsible for making decisions have applied the appropriate Regulations correctly, that only relevant evidence has been taken into account and that the decision reached was not perverse, that is to say the decision is one which no reasonable decision maker, faced with the same evidence, could have reached.

16. The decision as to whether or not Mr Mould qualifies for an ill health pension lies with the Scheme Manager and not the Employer. I therefore do not uphold the complaint against the Employer. 

17. The telephone interview Mr Mould had with a medical adviser was to assess his capacity for employment and not for assessment of an ill health pension from the Scheme.

18. The Scheme Manager obtained medical advice and considered that advice when making its decisions.  The Scheme Manager’s advisers had the benefit of appropriate medical reports and notes.  There was no requirement for further reports or examinations if the evidence they had was sufficient for them to reach a clear conclusion. Whilst the Scheme Manager are not obliged to follow the advice they receive, they would need clear reasons for not doing so.  I have seen nothing which would lead me to conclude that the Scheme Manager had grounds for not accepting the medical advice received.  Accordingly, I find that the Regulations have been interpreted and applied correctly and the Scheme Manager’s decision cannot be said to be perverse. 

19. With regard to Mr Mould’s claim that the stage two IDRP review was conducted by someone without medical qualifications, there is no requirement that the decision maker has to be medically qualified. 

20. For the reasons given above, I do not uphold Mr Mould’s complaint against the Scheme Manager.

TONY KING

Pensions Ombudsman

3 November 2009
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