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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr S Weedon

	Scheme
	Friends Provident Personal Pension Plan

	Policy Numbers
	14387017 and 14387018

	Respondents
	Friends Provident Life and Pensions Limited (Friends Provident)


Subject

Mr Weedon says he transferred his personal pension plan from Scottish Widows to Friends Provident on 16 March 2006 based on an incorrect illustration. 

The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Friends Provident because they should have provided Mr Weedon with a correct illustration before his transfer was completed. Friends Provident should set up his annuity so that he receives the difference in annual pension and tax-free cash that he would have received had he not transferred from Scottish Widows, plus pay him a small sum for the distress and inconvenience he has suffered.
DETAILED DETERMINATION

Material Facts

1. Mr Weedon had pension funds invested with Scottish Widows. He was approached by a financial adviser on whose advice the possibility of a transfer to Friends Provident was to be considered. 
2. On 5 April 2005, Mr Weedon received an annual pension statement from Scottish Widows, which he says is the last statement he received from them. The statement detailed the pension that Mr Weedon might receive if he retired on 17 September 2008, at the age of 55. Provided that investment growth was 7% each year, the Retail Prices Index was 2.5% each year and interest rates were 1.2% at his retirement date, Mr Weedon could expect to receive an annual pension of £3,340. The statement also detailed the transfer values of his policies as follows: 

Personal Pension Plan: Policy Number G44323L: £29,127.82

Pension Transfer Plan Protected Rights: Policy Number G44323L: £61,049.86

Pension Transfer Plan: Policy Number G44323L: £10,915.63 


Total for all plans: £101,093.31
3. Mr Weedon lives in France. He says he was approached by an overseas financial adviser (apparently based in Barcelona) who told him that Friends Provident were likely to be able to provide better benefits than Scottish Widows.  On the strength of that, Mr Weedon instructed the adviser to obtain figures from Friends Provident.  
4. Friends Provident provided an illustration, dated 23 February 2006. The illustration said:

a)
For his non-protected rights policy, if Mr Weedon retired at the age of 55 he could expect to receive an annual pension of £5,930 if investment growth was 5% each year, an annual pension of £8,030 if investment growth was 7% each year or an annual pension of £10,400 if investment growth was 9% each year. The transfer value was stated as £121,687.02. 
b)
For his protected rights policy, if Mr Weedon retired at age 60 he could expect to receive an annual pension of £786 if investment growth was £5% each year, an annual pension of £1,160 if investment growth was 7% each year or an annual pension of £1,660 in investment growth was 9% each year. The transfer value was stated as £13,152.04.
5. Friends Provident’s illustrations had included protected rights part of Mr Weedon’s fund, £13,152.04, in the non-protected rights part, £108,534.98.
6. Mr Weedon says that the illustration from Friends Provident appeared to offer higher benefits compared to the benefits that his last statement from Scottish Widows demonstrated. He signed the relevant paperwork to enable the transfer to be completed, with the expectation that he would receive the higher benefits. 
7. Friends Provident set up Mr Weedon’s policies on 14 March 2006, basing them on the (updated, non-protected rights fund value of) £122,671.32 that they received from Scottish Widows.   The policies were set up, correctly, as follows: 

Policy Number 14387017: Protected Rights

Amount transferred in: £13,259.73.

Estimated value at retirement: £11,526.22.

Tax-free cash available: £2,881.56.

Annual Pension: £453.60.

Policy Number: 14387018: Non-Protected Rights

Amount transferred in: £109,411.59.

Estimated value at retirement: £95,107.98

Tax-free cash available: £23,777.

Annual Pension: £4,105.08.

8. Friends Provident say that after they set up the policies, they sent statements containing the correct fund values to Mr Weedon’s adviser twice; once on 21 March 2006 and again on 24 March 2006, when they issued the policy documents and membership schedules. The non-protected rights funds were stated as £109,411.59, and were lower than they had been reflected in the incorrect illustrations. Friends Provident say that they did not realise they had made the mistake in the illustrations. They say that the adviser was acting for Mr Weedon during this period and should have noticed the discrepancy.  They say that the chain of causation is broken. In effect they say that their error did not cause any loss to Mr Weedon.  The adviser in effect caused the loss by failing to identify it and arrange for it to be corrected.
9. Friends Provident note that neither Mr Weedon nor his adviser questioned the correct, but lower, fund value.  They also point out that Mr Weedon did not take up the opportunity of cancelling the transaction within the 30 day “cooling off” period.  My office has established that had the transfer been cancelled, Scottish Widows have would have re-instated his policies as if they had never been transferred.  
10. Friends Provident paid commission of £6,869.59 to Mr Weedon’s adviser. 
11. Mr Weedon retired two and a half years later on 17 September 2008 at the age of 58. It was at this point that he realised that the amounts transferred were not consistent with the illustration. He told Friends Provident, who offered him £100 as compensation. 

12. Had Mr Weedon not transferred to Friends Provident his pension from Scottish Widows would have been higher by £508.92 a year and he would have received an extra £3,078.10 in cash. 

Conclusions

13. It was obviously maladministration to calculate the illustration based on an incorrect value. Mr Weedon was entitled to be able to rely on the illustration as being correctly based.  So if he decided to transfer because the incorrect illustration showed Friends Provident in an incorrectly favourable light, which is what he says was the basis for his decision and is supported by the figure, then he is in principle entitled to be put back in the position he would have been in had he not transferred.

14. It would have been possible for Mr Weedon to have identified that the illustration was wrong as the overstated transfer value was shown.  But if Friends Provident did not notice it, I do not think they can rely on Mr Weedon doing do to escape liability.  Mr Weedon could have been expected to pay most attention to the key figure, being the illustrated pension at retirement.

15. The adviser’s responsibilities to Mr Weedon are no doubt subject to French or Spanish law and regulation.  The chain of causation could only conceivably be broken if the adviser was under a duty to identify that the transaction he was recommending was in fact inappropriate even though, on the face of it, the illustrations suggested it was to Mr Weedon’s benefit. Friends Provident have not satisfied me that is the case.
16. Friends Provident argue that Mr Weedon could have cancelled the transfer within the 30 day period, and suggest that his failure to do so means they are not liable.

17. As with the initial illustration, I do not think that is the correct view.  The error was made by Friends Provident.  They cannot shift the liability for it by in effect imposing on Mr Weedon a responsibility to check back to a figure that should have been right in the first place.  In any event he knew what the total transfer was and what the transfer value received was.  They were both the same and correct.  The only way of identifying the error would have been to have gone back to the illustration.  But as I have said, he was entitled to assume that was correctly calculated when he received it.  There was no need to go back to it.

18. In addition, Friends Provident’s suggestion that the matter should have been resolved in the cancellation period places too much importance on the existence of such a period.  The prime purpose is as a period for cooling off from sales pressure.  The implication of Friends Provident’s argument is that all of the details of a transaction should be checked by the investor during the period and any that are not found within the 30 days become the investor’s liability.  That cannot be right.
19. So, I uphold the complaint against Friends Provident, and I do not find that they are protected from liability by the fact that correct statements were sent out afterwards or that the transaction was not reversed during the cancellation period.

20. As I have said, the correct outcome is to put Mr Weedon in the position he would have been in if he had not transferred.  The amount paid to the IFA is not directly relevant to that.  

21. I have considered whether Mr Weedon should be able to transfer back to Scottish Widows.  He is justifiably unhappy with Friends Provident.  However, he has already taken part of his benefits from Friends Provident and it is most unlikely that a transfer back is now possible.  In any event, the financial loss is the most significant element of the harm he has suffered and that can be remedied without a transfer.   The appropriate method of restoring his position would be for Friends Provident to provide him with an annuity and cash sum, as at 17 September 2008, approximating to  the difference in benefits that he would have received from Scottish Widows had he not transferred, as I have directed below. 

22. I have also directed a small payment for distress and inconvenience that is in line with the general level of such awards made by my office.  (The Courts do not make such awards at all in cases of this sort.)

Directions

23. Within 28 days of this determination, Friends Provident are to:

· Increase the annuity payable to Mr Weedon under policy number 14387018 (non-protected rights) by £462.24 per year and pay him further tax-free cash of £2736.35, with effect from 17 September 2008. Simple interest on the gross arrears of pension and tax-free cash shall be added. The interest should be calculated at the base rate for the time being as quoted by the reference banks, from 17 September 2008. 

· Apply the same arrangement to policy number 14387017 (protected rights) and increase the annuity payable by £46.68 per year and pay additional tax-free cash of £341.75, with effect from 17 September 2008, with an appropriate adjustment for interest.

· Pay Mr Weedon the sum of £200 for distress and inconvenience.

TONY KING 

Pensions Ombudsman

15 October 2010 
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