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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSION OMBUDSMAN
	Applicant
	Professor K Alexander

	Scheme
	Universities Superannuation Scheme (USS) - Prudential AVC Facility

	Respondent
	Prudential Assurance Company Limited (Prudential)


Subject 
Professor Alexander complains that Prudential, as manager of the USS AVC arrangement (UAVC):

· improperly persuaded him to contribute to the UAVC; and
· did not carry out a transfer of his UAVC fund into the main USS in time for his first pension payment to be paid in October 2008.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld in part against Prudential because its consultant went beyond simply making Professor Alexander aware of the UAVC option, which they actively promoted and then put forward an inappropriate fund for. However, the time available for Prudential to carry out the transfer of Professor Alexander’s UAVC fund into the main USS for the first pension payment to be paid in October 2008 was only around four working days. It was unrealistic to expect Prudential to have completed this task in this short timeframe.


DETAILED DETERMINATION

Material Facts

1. Professor Alexander was to retire early at the end of September 2008 and sought ways of consolidating his pension benefits accrued over the years.

2. His USS representative suggested that he contact Prudential about the possibility of transferring the value of a free-standing additional voluntary contribution (FSAVC) policy with Zurich into the UAVC.

3. On 25 June 2008, Professor Alexander spoke to one of Prudential’s consultants who told him early on during their telephone conversation that he could only provide him with factual information about the UAVC. The consultant also informed him that a FSAVC transfer was not possible but he could pay AVCs into the UAVC in order to receive tax relief at his highest rate. 
4. Professor Alexander initially demurred on the basis that his FSAVC arrangement was adequate.  The consultant persisted with the idea of making AVCs to avoid tax.  He said that Professor Alexander would only be able to take a quarter of FSAVC proceeds in cash, as opposed to the whole of the proceeds from AVCs to the UAVC.
5. The consultant mentioned that he was leaving Prudential shortly but a colleague would process Professor Alexander’s UAVC application if he decided to make one after he had left. He calculated that the maximum tax free lump sum available on retirement was adequate to allow all AVC benefits to be taken as cash and informed Professor Alexander accordingly.

6. On the basis of what he was told, Professor Alexander decided to make an immediate UAVC application. The consultant transcribed the replies which he gave to the questions asked on the application form. In response to the question about his attitude to risk, Professor Alexander’s answer was “medium”. 
7. The consultant informed him that there was only one fund in Prudential’s range which fell into that category, the Discretionary Fund. After making a false start, he then read verbatim to Professor Alexander the information about the objective of this fund and what it invested as shown in the section about Prudential’s funds in the UAVC Key Features booklet, i.e.
“Objective - to outperform the benchmark by 0.75% to 1.0% per annum on a rolling three year basis. The benchmark is the CPS Balanced Pooled Fund Median.

“Where Does the Fund Invest? – UK and overseas company shares, bond, cash and property.”

8. Professor Alexander decided to invest 93.65% of his gross monthly salary (£5167.76 a month) in Prudential’s Discretionary Fund. Prudential sent him a copy of the completed form by post. This form included a declaration stating that:

· he had received a verbal summary of the UAVC Key Features booklet and  understood that it was important for you to read it carefully;

· the consultant had made him aware of the USS “added years AVC” (UAY) option;  and

· he accepted the provisions in the “Important Notice” which included the following paragraph:

“c. because the facility is a way of investing money in order to provide pension benefits, those benefits will depend on the contributions paid, the performance of the investment and on the interest rates at retirement. Therefore the Trustee Company cannot guarantee that any particular of benefit will be available at retirement.”    

9. Professor Alexander was asked to review the information carefully and notify Prudential if any of the details were incorrect or missing. He telephoned Prudential on 31 July about his UAVC application only to discover that it had not yet been processed due to an administrative error. According to Prudential, Professor Alexander said that he would ask his employer’s payroll department to pay three months’ contributions in September to avoid further mistakes being made and delays to his UAVC application.
10. Prudential subsequently informed him that his employer would commence paying monthly contributions into his UAVC policy from 1 September and also provided him with an illustration of projected benefits available at retirement age 65.
11. In early September USS provided Professor Alexander with quotations showing various permutations of cash and pension.  Two of the quotations allowed for the existence of the Prudential AVCs.  (They were based on an AVC value of £5164.76, because that was the known amount at that time). One assumed that the AVCs were used to buy added service in USS, which then increased the amount of pension and cash proportionately.  It showed (1) the “standard” USS cash sum of £89,196.48 and related monthly pension, (2) the monthly pension if no cash were taken and (3) the maximum possible cash sum of £169,197.12 and correspondingly lower pension.  The other quotation showed (1) the only cash taken being the AVCs, with a pension taking the “standard” USS cash as having been converted into pension and (2) a maximum cash sum of £169,532.51 assuming that the whole of the AVCs plus the maximum sum from USS were taken in cash. 
12. Professor Alexander says:

“I had already stated to USS my preference for the standard gross monthly pension and lump sum and believed, from the original telephone conversation with Prudential, that I would still be able to take the Prudential fund as an additional lump sum. 

I reluctantly accepted the option of converting the Prudential fund to additional pensionable service in order to prevent any further delay to completion.”

13. On 17 September 2008, USS informed Prudential that Professor Alexander wished to use his UAVC fund to purchase additional retirement benefits in the main USS after paying the AVC due in October. Prudential received this payment on 3 October and applied it to his UAVC fund on 15 October. It sent a cheque for £8,689.09 to USS on 23 October. This amount was £1,640.43 less than the total contributions paid of £10,329.52. 
14. Having received the cheque after the deadline date set by USS for paying pensions in October, Professor Alexander received his first pension payment from USS in November.                 

Summary of Professor Alexander’s position  
15. The consultant only discussed interest risk and not capital risk to his UAVC investment. He therefore believed that by investing in a medium risk fund, only the amount of interest payable would not be guaranteed.   

16. The telephone application had been completed in undue haste because the consultant had told him that he was leaving Prudential soon. He asserts that the consultant also said by doing so, would allow his contributions to remain invested longer.   

17. The AVC transfer from Prudential to USS took considerably longer than the agreed period of 10 working days. 

Summary of Prudential’s position  
18. The consultant would have made it clear during the telephone conversation to Professor Alexander that once all the UAVC details had been explained to him, he should consider his position carefully before deciding whether or not contributing into a UAVC policy would be in his best interests.
19. The consultant would have adhered to a rigid script during the conversation and stated clearly that no advice was being given. He would not have coerced Professor Alexander into taking out the UAVC policy and it would have been open to him to discontinue his application at any time if he had second thoughts.       

20. The Key Features booklet explained the nature of the UAVC investment and also the risks of investing in unit linked funds such as the Discretionary Fund.

21. Professor Alexander chased Prudential about his UAVC application. It does not seem unreasonable to assume that if he had doubts about the application, he would not have been so keen to establish the UAVC policy.    

22. The earliest date on which it could have processed his UAVC transfer application was 15 October. The value of his UAVC fund on that date was £8,486.81 which was less than the amount actually transferred to USS on 23 October of £8,686.09.   

Conclusions

23. Professor Alexander telephoned Prudential in June 2008 originally only to discuss the possibility of transferring his FSAVC benefits into a UAVC policy. Having told him that such a transfer was not possible, the consultant then volunteered a different idea of making maximum AVC contributions.
24. I have listened to the entire telephone conversation.  It is clear from it that initially Professor Alexander was not particularly interested in paying AVCs to Prudential.  He said that the matter was being dealt with through his FSAVCs.  The Prudential consultant persisted in a way that in my judgment went well beyond the mere provision of information. In particular he noted that Professor Alexander was a higher rate tax payer and repeatedly referred to keeping money away from “the tax man”.

25. Prudential have drawn my attention to the fact that at the start of the conversation the consultant said that he could only give information, not advice.  But in the body of the conversation he went beyond information.  The initial statement does not change the tenor and substance of the actual conversation which was to urge Professor Alexander to pay AVCs in order to save tax – when that had not been his original intention in making the call.  Prudential also say that saving tax was a key benefit which it would have been reasonable to draw to Professor Alexander’s attention.  I agree.  But in this case the idea of investing short term purely to gain the tax advantage was actively promoted.  It was “sold” to Professor Alexander.
26. When it came to investment choices the consultant asked a standard question about attitude to risk. Professor Alexander’s answer was, in effect, that his attitude was “medium” and the consultant proposed the only medium risk fund available. But the whole point of the transaction was to avoid tax.  Investment return over the three months was all but entirely irrelevant.  A three month fixed term investment in equities bonds and property when the upside is of no importance cannot be regarded as medium risk.  
27. The consultant gave the usual warnings about investments going up or down but these were part of a mechanical recitation which the consultant initially took from the wrong script and had to restart.  More significantly they were irrelevant, because what had been proposed was a risk mismatch anyway.

28. The medium risk strategy for such an investment could only have been one where the downside risk was negligible. As the transaction was proposed and positively driven by the Prudential’s consultant there was a responsibility to make sure that the whole package was a rational and viable one. 

29. In the end, Professor Alexander did not take the AVCs completely in cash.  That was not through any fault of Prudential’s.  My understanding is that he could have done.  The quotations produced by USS gave a range, in effect from one extreme to the other.  But if he had wanted to, Professor Alexander could have told USS that he wanted the normal USS cash plus the value of the UAVC policy.  One reason he gives for his decision is that he did not want to delay matters further, but it is not clear that choosing cash as described above would have caused a significant further delay.

30. However, that makes no difference to the outcome.  As I have said above, the proposal made by Prudential was designed to take advantage of tax arrangements.  It was to be a short term investment for which investment return was an insignificant consideration.  I do not think that investing in the markets in the circumstances could be described as medium risk.
31. I uphold the first part of Professor Alexander’s complaint, not because of any misunderstanding about the extent to which the AVCs could be taken in cash, but because of the misassessment of what a “medium” risk was in the context of the short term transaction designed to gain tax advantage. I make a direction, below, aimed at remedying that injustice suffered as a result of the maladministration identified. 

32. An aspect that Professor Alexander has only indirectly complained about is that the August salary deduction was not made because the forms were not processed by the Prudential.  Professor Alexander has only mentioned it as a side issue because if he had made that payment, he would have lost even more.  But if he had done so and if the capital had not been at risk then he would have been able to take some of it as a tax free cash sum.  In my judgment Professor Alexander should be compensated for the tax he would have saved.  For this purpose I take the loss to be 40% of ¼ of the missed payment – something over £500.
33. I now turn to the second part of the complaint. Prudential, in my view, have provided a plausible explanation as to why Professor Alexander’s first USS pension payment could not have been made in October. He had requested that Prudential should proceed with the transfer of his UAVC fund to USS only after receiving his AVC payment made on 3 October 2008. 
34. USS has told me that the latest date by which it had to receive his UAVC fund details from Prudential in order to set up Professor Alexander’s USS pension in October was about two weeks before the payment date of 21 October. This would have given Prudential only around four working days to allocate his contributions to his UAVC fund, calculate its current fund value and send a transfer cheque to USS. In my view, the timescale to complete all these tasks is too short for a failure to do so to constitute maladministration.
35. In fact (though it is not directly material) USS did ask Professor Alexander to make him aware of the potential delay to the payment of his USS pension by making a final UAVC payment in October.    
36. I do not therefore uphold the second part of his complaint. 
Directions   

37. Within 21 days of the date of this Determination, Prudential shall inform USS of the notional value of Professor Alexander’s UAVC fund on 23 October 2008 assuming his AVCs had been invested in its Cash Fund and also the difference between the notional and actual Plan fund values on this date.   

38. Within 42 days of the date of this Determination, USS shall then calculate and notify both Professor Alexander and Prudential of the extra UAY pension that would have been purchased in the USS with the additional AVC fund value and any additional cash that could have been taken.  USS are also to notify Prudential of the amount they require to purchase that pension now, including past instalments
39. Prudential, on receiving Professor Alexander’s notification that he wishes to purchase the quoted UAY pension in the USS from November 2008, and whether he wishes to take some or all of the additional cash will within 14 days pay to USS such amount as USS may at the time of payment require to purchase the UAY pensions that Professor Alexander wishes to receive, including past instalments from 21 October 2008.

40. Prudential are to pay such additional lump sum as Professor Alexander decides upon directly to him, with simple interest from 21 October 2008 to the date of payment.
41. Prudential are also to calculate and pay simple interest on each past instalment of additional pension that USS pay to Professor Alexander, from the due date to the date of payment.
42. Finally, Prudential are to pay Professor Alexander £800 as compensation for (a) the lost opportunity to save tax referred to in paragraph 32 and (b) the distress and inconvenience that they have inevitably caused.

43. For the purpose of these directions interest is to be calculated at the base rate for the time being declared by the reference banks.
TONY KING 

Pensions Ombudsman 

31 March 2010 
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