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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr M Lloyd

	Scheme
	Shipbuilding Industries Pension Scheme (SIPS)

	Respondents
	BVT Surface Fleet Limited (BVT)


Subject

Mr Lloyd has complained that BVT did not advise him that his ill health was sufficiently serious to warrant a referral to the SIPS Trustee for possible ill health retirement.

The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against BVT because they took a decision which was not theirs to take and they did so on the basis of a misunderstanding of the Scheme Rules and insufficient medical evidence.
DETAILED DETERMINATION

Material Facts

1. Mr Lloyd was employed by BAE Systems Ltd (BAE) (latterly BVT) as Head of Quality. In 2004, he was diagnosed with obstructive sleep apnoea.

2. In November 2004, Mr Lloyd was referred to BAE’s Occupational Health Physician following a period of sickness absence. He had a further appointment in June 2005.

3. In 2005, Mr Lloyd entered into negotiation with his employer to terminate his employment by way of a compromise agreement. In an e-mail to BAE’s HR department, Mr Lloyd referred to discussions in which it had been suggested that, if ill health retirement was unlikely, then a redundancy/resignation package might be possible. The negotiations proceeded on this basis.

4. In response to an enquiry from Mr Lloyd’s solicitor, the solicitors acting for his employer said,

“... you asked whether it would be possible for your client to retire on the grounds of ill health if, in due course, it was determined that he was unlikely to be able ever to work again. I am advised that this is an issue for the Committee which administers the SIPPS (sic) pension scheme. Not only does it require your client’s own doctor and the Company doctor to be satisfied that your client, for medical reasons, will never be able to work again, but the approval of the Committee is required. Apparently there have been incidents in the past when, though medical opinion is agreed, for particular reasons, the Committee has refused to permit early retirement on the grounds of ill health. The issue therefore is not one for the company but rather the Administrators of the Pension Scheme.”

5. Mr Lloyd’s employment was terminated by reason of “voluntary redundancy/ mutual agreement” on 30 September 2005. He signed a compromise agreement on 21 September 2005. The compromise agreement excludes any claim in respect of accrued pension rights.

6. Mr Lloyd was granted Incapacity Benefit, on appeal, in December 2006. In a report prepared for the Tribunal, it was noted that Mr Lloyd was no longer able to drive and had advised the DVLA of his condition. It was also stated that “due to his lack of control over drowsiness and spontaneous sleep, there would be a substantial risk to his health if he were found capable of work”. The Tribunal upheld Mr Lloyd’s appeal on the grounds that “there [was] a substantial risk to the physical health of the claimant and others if he were found capable of work”.

7. In December 2006, Mr Lloyd applied for early retirement on the grounds of ill health. He said he had been advised, at the time his employment terminated, that it was unlikely that he would be able to retire on ill health grounds, at that time, because he had not explored all treatment options. Mr Lloyd went on to explain that he had recently been told that there were no further treatment options and that his condition was chronic, progressive and unlikely to be cured. He also said that he was prepared to return any monies paid to him in respect of his redundancy. Mr Lloyd had received £28,600 pay in lieu of notice and £24,200 redundancy pay.

8. Mr Lloyd was informed that it was his employer who would make the decision whether or not to grant ill health retirement. Mr Lloyd was subsequently informed that deferred members of the SIPS could not claim ill health early retirement, but could take a reduced pension before normal retirement age with the agreement of the Trustee (Rule 10.2). The benefits quoted were a pension of £7,270.14 p.a. or a lump sum of £34,768.45 and a reduced pension of £5,215.27 p.a.

9. The Scheme booklet (dated October 1998) stated,

“Regardless of your age, if you leave service where the Trustee has approved your retirement on the grounds of ill health, you may take an immediate pension based on current Final Pensionable Pay and service up to Normal Pension Age.

‘Ill health’ in this context means physical or mental deterioration which seriously impairs your earning capacity and prevents you from working for the foreseeable future. This means that the Trustee will seek appropriate medical evidence from their Medical Adviser at the time you seek ill health early retirement, and may subsequently require evidence of continued ill health at any time up to Normal Pension Age …”

Scheme Rules (applicable in September 2005)

10. Rule 5.4 provided,

“A Member who leaves Service before Normal Retirement Date because of Incapacity may choose an immediate pension ...”

11. “Incapacity” was defined as,

“... physical or mental incapacity that prevents a Member from following his or her normal occupation and seriously impairs the Member’s earning capacity. The Trustee’s decision as to whether a Member is suffering from Incapacity will be final. The Trustee will obtain medical evidence and consult the Employer before deciding whether a Member is suffering from Incapacity.”

Mr Lloyd’s position

12. Mr Lloyd’s position is summarised below:

· he attended two medical examinations prior to the termination of his employment;

· he does not recall if he provided any reports from his own doctors;

· at both examinations, the doctors said that ill health retirement would be extremely unlikely;

· he became aware that his condition was chronic and progressive and that there were no further treatment options in late 2006.

Response from BVT
13. BVT initially failed to reply to my office, despite repeated efforts.  Towards the end of the investigation they said they agreed to Mr Lloyd repaying the sums he received in respect of his redundancy and apply for ill health retirement. They pointed out that this did not necessarily mean he would receive an ill-health pension.
Observation from the Trustees

14. In response to an enquiry from my office, the Scheme Trustee said it had not been a party to the discussions between Mr Lloyd and BVT and would only have become involved if Mr Lloyd had appealed the decision not to grant him ill health. In previous correspondence with the Pensions Advisory Service, the Trustee stated that Mr Lloyd had not left service because of Incapacity and was not, therefore, entitled to an incapacity pension.

Conclusions

15. The Scheme Rules which applied at the time Mr Lloyd’s employment was terminated provided for him to choose an immediate pension if he was leaving service because of Incapacity. Incapacity meant physical or mental incapacity which prevented him from following his normal occupation and which seriously impaired his earning capacity.

16. It was for the Trustee to determine whether Mr Lloyd was suffering from Incapacity, although they were required to consult BVT. This was a finding of fact, rather than the exercise of a discretion as had been suggested by the solicitors acting for BVT. Nor was the test whether Mr Lloyd would “never be able to work again”, since the Rule refers specifically to his own occupation. This misunderstanding of the Scheme Rules was carried over into the Scheme booklet. I find, therefore, that Mr Lloyd could not be expected to have known that the information given to his representative in 2005 was not correct.

17. I have not been provided with copies of the reports obtained by BVT at the time they were negotiating with Mr Lloyd to terminate his employment. Mr Lloyd’s recollection is that he was told that ill health retirement was unlikely because there were further treatment options which he had not tried. If this is the extent of the advice then it does not go far enough. The medical adviser should have been asked to provide an assessment of the likelihood that these further treatment options would enable Mr Lloyd to return to his own occupation and without serious impairment to his earning capacity.

18. In any event, the situation would appear to be that BVT took the decision that Mr Lloyd was not eligible for ill health retirement when it was not for them to do so. What is more, they appear to have done so on the basis of a misunderstanding of the Scheme Rules and incomplete medical advice. This was maladministration on their part. The decision should have been referred to the Trustee. As a result of BVT’s maladministration, Mr Lloyd’s eligibility for ill health retirement was neither considered by the correct body nor by reference to appropriate medical advice.

19. I uphold his complaint against BVT.

20. It is not clear from BVT’s only response whether they intended that Mr Lloyd should repay his redundancy payment and only then apply for ill health retirement, with the risk that it might not be granted.  If so, I do not think that would be appropriate, given that the maladministration that resulted in his redundancy payment (as an alternative to ill health) was by BVT.  More probably BVT meant that they agreed to repayment of the redundancy sum if an ill health pension was payable – and that is what my direction provides for.
Directions

21. I direct that, within 21 days of the date of this determination, BVT shall ask the Trustee to consider Mr Lloyd’s eligibility for ill health retirement, having due regard for my reservations as to the appropriateness of the medical advice they have so far obtained.

22. If it is the case that Mr Lloyd would have been eligible for ill health retirement, he is to be given the option to exchange his redundancy benefits for ill health retirement benefits, having been provided with the information necessary for him to make such a choice.

23. If Mr Lloyd is found to have been eligible then any back payments of benefits may be offset from any repayment of redundancy pay and compensation for loss of notice period.

24. I also direct BVT to pay Mr Lloyd the sum of £300 for the distress and inconvenience their maladministration will have caused him, regardless of whether an ill-health pension is paid.
TONY KING

Pensions Ombudsman 

31 March 2010
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