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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr P L Atkinson

	Scheme
	Unijet Group Plc Final Salary Scheme

	Respondents
	The Trustees of the Unijet Group Plc Final Salary Scheme (the Trustees)

TUI Travel plc (the Company)




Subject

Mr Atkinson disagrees with the decision not to award him ill health retirement. He also disagrees with the Company’s interpretation of the Scheme Rules.

The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Company because it misinterpreted the Scheme Rules, which led it to ask the wrong question when forming an opinion as to whether Mr Atkinson met the definition of Incapacity.
DETAILED DETERMINATION

Material Facts

1. Mr Atkinson had been employed by First Choice Airways Limited (now TUI Travel plc) as a pilot since 1992. He went on long term sick leave in 2003.

2. In 2004 Mr Atkinson began to receive income under the Company’s permanent health insurance (PHI) scheme. That scheme provided a percentage of salary, strictly treated as earnings from the Company reinsured through the scheme. Mr Atkinson remained an employee whilst in receipt of PHI benefit.
3. The PHI scheme allows for re-employment in “alternative pilot roles” with the possibility of pay in such a role being topped up where it is less than the PHI benefit. The PHI benefit is “payable until you return to work, leave employment with First Choice or die”.
4. In June 2007, the Company obtained a report from their medical advisers, Medigold Health Consultancy Limited. A Dr Coles provided a report in which he concluded,

“I do not think I could put any sort of formal diagnosis on Mr Atkinson’s current situation. He appears to have lost confidence in flying as a Captain and he certainly not at all positive about any sort of return to flying.”

5. Dr Coles noted that Mr Atkinson was not confident that he could work in an office, but thought that he would cope with working from home. He said he was “hesitant” to recommend Mr Atkinson as fit to fly. Dr Coles noted that specialist medical opinion had been sought since Mr Atkinson had been on sick leave and suggested obtaining a report from his GP.

6. In July 2007, the Civil Aviation Authority (CAA) wrote to Mr Atkinson declaring him “long term unfit for JAA aeromedical certification” and expressing regret that his flying career had ended this way.

7. Dr Coles provided a further report in July 2007, in which he expressed the view that Mr Atkinson’s situation appeared to be permanent and that any attempts to return to work, even in a non-flying environment, would probably be unsuccessful. He did think that Mr Atkinson was fit to undertake other forms of work. In September 2007, Dr Coles commented that he could not see Mr Atkinson returning to commercial flying “in the foreseeable future”, but that there was no reason why he should not “undertake work of some kind”. He expressed the view that Mr Atkinson had developed “a form of situational anxiety which is centred on the commercial flying environment in general”.

8. In October 2007, Mr Atkinson requested ill health early retirement. This was declined on the basis that he was well enough to carry out “ground-based duties related to the occupation of a pilot”.

9. Negotiations followed. Mr Atkinson says that it was clear that the Company did not want him to remain on the payroll receiving PHI benefit. He states that he suggested working from home, but that this was rejected. Mr Atkinson says that, had he been given the option, he would have preferred to remain on PHI benefit and retired at age 60 on a full pension. The Company suggest that the initiative was Mr Anderson’s, possibly caused by doubt in his mind as to whether PHI benefit would continue indefinitely.

10. Whatever the initial cause, Mr Atkinson’s employment was terminated with effect from 23 November 2007. He received a substantial lump sum and signed a compromise agreement (the Agreement). The lump sum is described as “compensation for loss of employment and/or office and in respect of any loss of pension contributions”. The recital to the Agreement records that as a result of the termination of his employment,
 “… Mr Atkinson may have a claim against the Company for breach of contract, unfair dismissal, disability discrimination and in respect of benefits under [the Scheme], a claim against the Company and/or the Trustees of [the Scheme] relating to ill-health early retirement.”

11. Paragraph 15 of the body of the substantive part of the Agreement records a list of subjects within which Mr Atkinson “has raised or is likely to raise particular complaints”.  It says that Mr Atkinson and the Company agree that the Agreement is in full and final settlement of,
“… all and any claims or rights of action which Mr Atkinson has raised or is likely to raise …arising from [his] employment … and or the termination thereof and accordingly Mr Atkinson waives his rights to pursue such claims including but not limited to the following:”
12. The list then follows. There is no reference to ill-health early retirement or any other pension matters.  Immediately following the list is a saving,
 “save that nothing in this Agreement shall preclude Mr Atkinson from pursuing his rights against the Company or any Company in the Group in respect of … any accrued pension rights …”

13. In January 2008, Mr Atkinson asked the Company to review its decision to decline ill health retirement. The Company sought further advice from Dr Coles, who commented,

“I do not think the current medical evidence supports a view that he is permanently unfit to undertake any work, including work appropriate for his qualifications and experience.”

14. In March 2008, Mr Atkinson requested early payment of his retirement benefits and this was agreed to by the Trustees and the Company in November 2008. He also again asked for the decision to decline ill health retirement to be reviewed. The Company reviewed its decision and concluded that it had applied the Scheme Rules correctly.

Relevant Scheme Rules

15. Rule 11.1 of the Scheme Rules states,

“An Active Member may elect to receive an immediate pension from the Scheme with effect from such date as the Member requests and the Employer agrees ... by giving written notice to that effect to his Employer ... PROVIDED THAT he:

11.1.1
has reached the Minimum Pension Age; or

11.1.2
is leaving Service with his Employer’s consent at any age due to Incapacity.”

16. Rule 11.3 states,

“A Pilot Section Member may leave Service before Normal Retirement Date:

11.3.1
at any time because of loss of licence caused as the result of an Air Accident ...

11.3.2
after completion of five years’ Pensionable Service because of loss of licence caused by Incapacity, or Accident.”

17. Rule 11.4 then provides,

“A Member to whom Rule 11.3 applies shall be entitled to elect to receive an immediate annual pension calculated in accordance with Rule 10.2 including an allowance of half the Pensionable Service that the Member could have completed between the date that he leaves Service and his Normal Retirement Date ...”

18.  “Incapacity” is defined as,

“in the opinion of the Principal Employer, the Member is (and will continue to be) incapable of carrying on his occupation because of physical or mental impairment (and the Trustees and Principal Employer have received evidence from a registered medical practitioner to that effect) and the Member has in fact ceased to carry on his occupation”.

Submissions

On behalf of the Trustees

19. The submission made on behalf of the Trustees is summarised as follows:

· the Trustees’ involvement is limited to receiving a copy of the medical evidence (definition of “Incapacity”);

· all decisions regarding incapacity pensions are made by the Principal Employer;

· the Trustees are not a party to the decision concerning Mr Atkinson’s retirement benefits.

On behalf of the Company

20. The submission made on behalf of the Company is summarised below:

· if a member receives a pension under Rule 11.3, it is enhanced and results in a significant cost to the Scheme;

· the Rules have, therefore, been carefully drafted so that an enhanced pension is not paid automatically if a pilot loses his licence simply because he is unfit to fly;

· this need not mean that the individual is incapable of further paid employment;

· one element of the definition of Incapacity is “own occupation”, which Mr Atkinson believes applies to the role of pilot and not “pilot-related roles”;
· “occupation” is not defined in the Rules;

· the definition makes it clear that it is the Principal Employer which decides whether the member is fit to carry on his occupation and, by extension, it must also be for the Principal Employer to decide what the individual’s occupation is;

· the Rules should be considered against the background of the Company’s HR procedures, under which, it is recognised that the “occupation of a pilot” does not solely encompass flying;

· under the Company’s PHI policy, certain “ground based pilot specific roles” are considered alternatives to the role of pilot (sample Role Profile Forms* have been submitted to illustrate the type of role referred to);

· Mr Atkinson signed a compromise agreement “in full and final settlement of all claims” and cannot now pursue a further claim;

· an enhanced ill health retirement benefit is not an accrued right, but a contingent right;

· the Company obtained medical advice, which supports its decision;

· Mr Atkinson informed the Company, at the time, that he did not wish to pursue a return to work because of family commitments, the distance he would have to travel and the cost of childcare;

· even if Mr Atkinson had an entitlement to an incapacity pension (which is disputed), it only arose when his employment terminated, which was after he signed the compromise agreement;
· if Mr Atkinson had an entitlement under Rule 11.4, it did not become effective until he made an election and he could equally elect not to take the pension, but accept the compromise agreement, which would not offend Section 91 of the Pensions Act 1995;

· the Company believes that Mr Atkinson left service because he wanted a PHI lumps sum rather than because he had lost his licence and note that four months had elapsed between the loss of licence and the termination of employment;
· they have been told by the CAA that “long term unfit” means that they do not anticipate the pilot regaining certification “for the foreseeable future” and “recertification is very unlikely within two years” of the assessment;

· the Company has another case of a pilot who lost his licence because of incapacity and has been undertaking ground duties for five years before regaining his licence in June 2009;

· the Company’s PHI provider also had doubts about the long term nature of Mr Atkinson’s incapacity;

· the British Airline Pilots Association has agreed the wording in the “PHI Guidance Notes for Pilots” which lists a number of “ground based pilot specific roles” which are included in the own occupation definition.
*Mr Atkinson has seen the Role Profile Forms and comments that two of the roles suggested require the applicant to be a current pilot and would be considered a promotion from his previous role. He also comments that, as the other role does not require the applicant to be a current pilot, it cannot be considered to demonstrate that a pilot’s role does not solely encompass flying.
Conclusions

 The Agreement
21. I do not think the Agreement precludes this complaint. It only refers to an ill-health early retirement pension in those terms in the recital. The recital is not operative, though it could aid interpretation of the part of the Agreement that is operative. However, all it explicitly does in this case is to record possible areas of future claim.

22. Paragraph 15 excludes accrued pension rights from being compromised. In my view that would include contingent rights (ie any accrued non discretionary entitlement payable in circumstances set down in the Scheme’s rules). 
23. So I do not think that on its face the Agreement precludes the complaint. There is a separate question as to whether it could do so effectively even if it purported to, since Section 91 of the Pensions Act 1995 prohibits the assignment or surrender of an entitlement. In view of the finding above I do not need to decide that question.
Mr Atkinson’s entitlement

24. The Rules provide that a Pilot Section Member may (though presumably is not required to) leave service because of loss of licence caused by Incapacity. If he does so, Rule 11.4 operates so as to provide an ill-health pension.

25. It is the case that Mr Atkinson lost his licence because of ill health. However, Rule 11.3 specifies loss of licence caused by Incapacity, which is a defined term. Under the Scheme Rules, the definition of Incapacity requires the Company to form an opinion as to whether Mr Atkinson is incapable of “carrying on his occupation” because of physical or mental impairment. The disagreement between the parties centres on what is meant by “his occupation”.

26. There is no separate definition of “his occupation” in the Scheme Rules. In those circumstances, the accepted approach is to assign the ordinary, everyday meaning to the words. In my view, Mr Atkinson’s (former) occupation was a pilot.

27. It has apparently been agreed, for the purposes of the PHI scheme, that certain roles will be classed as “alternative pilot roles” and this agreement has been endorsed by the pilots’ union. However, no such agreement has been included in the Scheme Rules nor is there any reason why the existing agreement should be read into the Scheme Rules. If there were substantial doubt about what pursuing the occupation of a pilot included, then the PHI scheme might be capable of giving some context to that. But in fact the PHI scheme is setting out the possibility that a pilot may be able to work in a role that would not usually be considered that of a pilot (and would be likely to have lower pay associated with it). So to the extent that it is of any help, the PHI scheme rules indicate to me that the occupation of a pilot does not normally include “alternative pilot roles”.  If it did they would not need to be described in such detail.
28. As far as Mr Atkinson’s own occupation was concerned, I have seen his offer of employment and terms and conditions dating from 1992 and a Memorandum of Agreement of 1999. To the extent that they say anything of relevance, they all clearly contemplate that Mr Atkinson will be actively engaged in flying.
29. It is, of course, true that not all pilots are actively engaged in flying, but I do not think it can reasonably be said that a pilot who can never fly again is still a pilot. It runs against the natural meaning of the word.
30. Mr Atkinson could no longer continue to be a pilot after the CAA declared him long term unfit, i.e. when he lost his licence. The Company have questioned whether this meant that Mr Atkinson was permanently unable to fly. The CAA did not anticipate recertification “for the foreseeable future” and considered it very unlikely within two years of assessment.
31. At the time of assessment, Mr Atkinson was less than three years away from his normal retirement date. The accepted interpretation of “permanent” is lasting at least until normal retirement date.
32. The foreseeable future is a somewhat vague term, but, in this case, I am satisfied that it extended beyond Mr Atkinson’s normal retirement date. I consider it safe to say that, at the time it revoked his licence, the CAA did not expect Mr Atkinson to regain it before his normal retirement date and, therefore, the revocation could be considered permanent for the purposes of the Scheme Rules. 

33. Under the Scheme Rules, the Company was required to form an opinion as to whether Mr Atkinson met the definition of Incapacity. This is a finding of fact. The Company must follow certain well established principles in coming to its opinion. Briefly, it must only take relevant matters into account, it must not misdirect itself as to the law or misinterpret the Rules, it must ask the right questions and it should not come to a perverse decision. I find that, in Mr Atkinson’s case, the Company misinterpreted the definition of Incapacity and this, in turn, led it to ask the wrong question. This amounts to maladministration on its part and I uphold Mr Atkinson’s complaint against the Company. In view of the fact that it was for the Company to form an opinion on the question of Incapacity, I do not uphold the complaint against the Trustees.

34. Having found that Mr Atkinson’s occupation as a pilot ended when he was permanently unable to fly, there is no conclusion that the Company could reach other than that Mr Atkinson left service because of loss of licence caused by Incapacity.
35. Mr Atkinson says his departure was not prompted by him. The Company suggests that Mr Atkinson left its employment because he wished to take a lump sum from the PHI scheme and/or because of family commitments. But the very existence of the PHI scheme means that there may be circumstances in which an employee leaves service and takes an ill-health early retirement pension some time after the immediate point at which he or she becomes unable to work (whether for loss of licence or other reasons). In this case the immediate trigger for Mr Atkinson to leave service may have been either his family circumstances or the Company’s wish to remove him from the payroll. But the actual cause was that Mr Atkinson had lost his licence because of Incapacity.
The Compensation Payment

36. The Company has described the compensation payment as in fact being a lump sum from the insurer to buy out the future PHI liability. Mr Atkinson says it was not represented as this to him and that there is no reason that he should not receive compensation for loss of office as well as an ill-health early retirement pension.
37. It would be inconsistent for Mr Atkinson to receive both. If, as I have found, he is entitled to a pension under Rule 11.4 that is because he is in Incapacity and so cannot work for the Company. There could be no question of compensation for loss of employment (including future income) when he was unable to perform the functions of his employment. Mr Atkinson originally applied for an ill-health pension. Rightly, he was not then seeking compensation in addition. If he had been awarded the pension as he should have been, then I find it unlikely, on the balance of probability, that the Company would have gone on to pay a further lump sum under a compromise agreement. Since the aim of any redress that I direct should be to put Mr Atkinson in the position he would have been had the maladministration not occurred, I should take the compromise sum into account in formulating that redress.
38. Under normal circumstances, I would direct the payment of simple interest at the base rate for the time being quoted by the reference banks (as provided for in regulation 6 of The Personal and Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996 (SI 1996/2475)) for the late payment of benefits. However, in Mr Atkinson’s case I make no direction for interest on past instalments of pension because he has had the use of the compromise sum in the interim.

39. The payment of interest is intended to compensate for the fact that Mr Atkinson has not had the use of the late paid benefits and may have incurred financial loss as a result. Since Mr Atkinson received a lump sum and pension from November 2008, he will, in effect, receive his benefits in two tranches, i.e. the majority at twelve months late and remainder at approximately two years and nine months late. The potential to earn interest can serve as a rough measure of the value of “the use of” the money. I am satisfied that the potential to earn interest on his compromise sum for the two years and nine months outweighs the same potential to earn interest on his pension commencement lump sum and residual pension for the two periods mentioned above.
Other matters
40. Late in the investigation, having been provided with information about the ill-health early retirement pension, Mr Atkinson has raised two further questions.  I have not investigated these as complaints.  My observations below are intended to be helpful and are not determinative of the questions he has raised.
41. First, Mr Atkinson notes that the pension would allow for a half of the pensionable service that he would have had to his normal retirement date had he not left.  He suggests that the calculation should also allow for potential pay increases over that time.  That would be most unusual; indeed it is not a feature that I have ever seen.  Such pensions are based on pay at leaving, with inflation after that date accommodated by periodic pension increases (to the extent that they are provided generally).  

42. Next, Mr Atkinson suggests he should be able to defer payment of the pension.  That would be counter to the purpose of such pensions, which is to provide income to a person who is otherwise unable to work or has reduced earnings capacity.  In this case the pension is described as being “immediate”.  In the absence of a separate provision allowing optional deferment of such a pension (which is most unlikely to exist for the reason I have given) then “immediate” means payable from the termination of service.
Directions

43. I direct that, within 21 days of the date of this determination, Mr Atkinson’s benefits shall be amended to those that would have been payable under Rule 11.4, with effect from 24 November 2007 – to include arrears from that date. However, the payment of that pension is contingent on Mr Atkinson refunding to the Company the sum he received under the Agreement.
TONY KING 

Pensions Ombudsman

29 July 2010
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