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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr A S Barnett

	Scheme
	Allianz Retirement & Death Benefits Fund (the Fund)

Teachers’ Pension Scheme (the Scheme)

	Respondents
	The Trustee of the Fund (the Trustee)

Teachers'  Pensions (TP)
Department of Children, Schools and Families (DCSF)


Subject

Mr Barnett’s complaint is that he has been unable to transfer his benefits in the Fund to the Scheme.
The Pensions Ombudsman’s determination and short reasons

The complaint should be not be upheld because it was not maladministration on the part of the Trustee to refuse to give the indemnity requested by TP/DCSF.  Nor was it maladministration by TP/DCSF to refuse to accept the transfer without the indemnity.  
DETAILED DETERMINATION

Material Facts

1. Mr Barnett was a member of the Fund.  He changed jobs and joined the Scheme.  He sought to transfer his Fund benefits to the Scheme.  TP asked for its transfer in form to be completed and returned.  Part B for completion by the previous pension provider (the Trustee) included the following questions: 

“3 Have benefits in excess of GMP accrued since 17 May 1990 been equalised for male and female members?

4  If yes, are you willing to indemnify [the Scheme] to cover any loss if it were later found that the equalisation of GMP and an excess of GMP was insufficient?”
2. Both questions had “yes” or “no” boxes.  Under question 4 the form said, in capitals, that if the answer to that question was no, then the transfer could not proceed.  

3. The Trustee wrote “N/A” in response to both questions.  

4. Mr Barnett’s transfer could not proceed as TP were not willing to accept the transfer in without an indemnity from the Trustee.  

5. Mr Barnett complained under both the Fund’s and the Scheme’s Internal Dispute Resolution (IDR) procedures but neither the Trustee nor TP was prepared to change its stance.  Mr Barnett also sought advice from the Pensions Advisory Service who wrote to TP but the matter was not resolved and Mr Barnett complained to my office. 
 Mr Barnett’s position  
6. He is caught between the Fund and the Scheme, neither of whom is prepared to change its approach.  The matter has caused him stress and inconvenience and he may be worse off financially if the transfer cannot go ahead and he will end up with money invested in three separate pension schemes.  If both the Fund and the Scheme are acting within the law then the relevant regulations should reviewed and the position clarified to enable Mr Barnett (and others in a similar position, who act responsibly by seeking to make adequate pension provision) to transfer easily.   To put matters right, either TP should accept the transfer in without the indemnity or the Trustee should sign the indemnity. 

The Trustee’s position 

7. Mr Barnett is a member of the money purchase section of the Fund, which was set up in 2001.  It is contracted in to the State Second Pension Scheme and has always had equal retirement ages.  The Trustee accepts that if the indemnity form was signed it is difficult to see how in practice an additional liability might arise.  But having taken legal advice the Trustee’s policy is not to sign indemnity forms and the Trustee does not make exceptions to that policy.  Whilst this approach is cautious, signing the indemnity would involve the Trustee in an open ended commitment potentially to pay future unknown costs in addition to the possibility of legal costs in resolving the matter with the Scheme.  Some 19 years on, equalisation remains an evolving area of law.  Given the nature of the money purchase section of the Fund, it is unclear why TP insists upon an indemnity before a transfer in can be accepted.  

8. The Trustee refers to the determination in Macleod Q00001 which says that it is for each scheme’s trustees to decide their own position with regard to giving an indemnity on a transfer out.  The Trustee maintains that not signing the equalisation indemnity was not maladministration.  

TP’s/DCSF’s position  
9. TP administers the Scheme of behalf of DCSF which is responsible for policy and legal issues, including the requirement for a transfer indemnity.  DCSF’s policy’s is not to accept a transfer value unless the former scheme managers indemnify the Scheme against the risk of a future equality ruling.  The indemnity protects the taxpayer (the Scheme being unfunded and in effect underwritten by the Exchequer) in the event that, subsequent to the transfer, there is a legal ruling which means that the former scheme is in breach of an equality obligation.  In that situation, the transfer value, in effect, would have been underpaid.  As the pension rights had been transferred to the Scheme, the Scheme would be responsible for making up the deficit.  The indemnity gives DCSF the option of recovering the costs of making up the deficiency from the former scheme managers.  

10. The risk in this case is not necessarily negligible.  Although DCSF is unaware of any developments in this area, it is impossible to forecast whether a person might in the future obtain a legal ruling in their favour.  If the Trustee considers the risk is negligible then why not sign the indemnity?  If there was a legal ruling that the Fund was in breach of an equality ruling then, if the transfer had not gone ahead, the Fund would have to pay the higher benefits anyway, so either way, the Fund has to pay, whether by equalising the Fund benefits, or by making an equivalent payment to the Scheme under the terms of the indemnity.  

11. DCSF accepts that the indemnity requirement can be a stumbling block for transfers, but does not consider that the Scheme should carry all the risk (even if very small) and considers the indemnity arrangement a reasonable and appropriate mechanism to safeguard the Exchequer.  

Conclusions

12. To uphold Mr Barnett’s application I would need to be able to say that there was maladministration by either TP/DCSF or the Trustee.    

13. As a member with more than two years’ service Mr Barnett must be given the option to transfer to his new employer’s pension (or a personal pension plan).  The relevant legislation is set out in sections 93 to 101 of the Pension Schemes Act 1993 (as amended) and various Regulations.  

14. But that does not translate into a right to transfer: Mr Barnett’s entitlement is to have a cash equivalent transfer value available. There is no obligation on another scheme (ie the Scheme) to accept it.   That is recognised in rule 11(2)(b)(i) of the money purchase section of the Fund which provides that the Trustee shall, if so required, transfer a deferred pensioner’s rights to another occupational pension scheme which is willing and able to accept the transfer payment.  

15. DCSF’s policy is not to accept a transfer in without an indemnity and DCSF is not prepared to make an exception to that policy in Mr Barnett’s case.  Whilst the risk of some future liability arising is perhaps remote, as a matter of law, the Scheme cannot be compelled to accept a transfer.   In the circumstances it is difficult to say that TP’s/DCSF’s position amounts to maladministration.  

16. The same argument (ie that the risk of a future liability arising is remote) applies to the Trustee.  But if I cannot say that the Scheme should waive the requirement for an indemnity because the risk is small then it follows that I cannot say that the Trustee ought to be compelled to give an indemnity as the likelihood of the Scheme needing to rely on it is remote.  Again I cannot say that the Trustee’s refusal, which is in accordance with its legal advice, is maladministration.  

17. Whether I agree with the stances taken by the parties is neither here nor there.  If they have reached decisions that are not perverse or completely unreasonable then I cannot interfere.  As they have given their reasons, which are not irrational, I cannot find in Mr Barnett’s favour.
18. This does not of course assist Mr Barnett, for whom the situation is unfortunate and frustrating. (Though Mr Barnett cannot know with certainty that transferring would have been to his benefit, if it had been possible). But, unless there is a change of heart by either TP/DCSF or the Trustee, Mr Barnett will have to come to terms with the fact that he is unable to transfer his Fund benefits to the Scheme.      
TONY KING 

Pensions Ombudsman 

20 January 2010 
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