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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs S Kemp

	Scheme
	The Axle Group Holdings Limited Directors and Executives Pension Scheme

	Respondents
	The Trustee of the Axle Group Holdings Limited Directors and Executives Pension Scheme


Subject

Mrs Kemp has complained that the Trustee has incorrectly decided to distribute the lump sum death benefits payable on the death of her husband to his sister.

The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Trustee because it failed to ask itself the correct questions when determining how the lump sum death benefit should be distributed.

DETAILED DETERMINATION

Jurisdiction

1. Under the Pension Schemes Act 1993 (as amended by the Pensions Act 2004) the definition of an occupational pension scheme does not include a scheme which only pays benefits on the death of a member. On Mr Kemp’s death, benefits became payable in respect of him under two schemes operated by Axle Group Holdings Limited: the Axle Group Holdings Limited Directors and Executives Pension Scheme and the Axle Group Death in Service Plan. The former meets the definition of an occupational pension scheme under the Pension Schemes Act 1993 and, therefore, falls within my jurisdiction; the latter does not. The following determination relates only to the Axle Group Holdings Limited Directors and Executives Pension Scheme.

The Trustee

2. The Trustee is Stepgrades Motor Accessories Limited. Throughout the events to which the complaint relates, and indeed until very late on in the investigation by my office, the directors of the Trustee, Mr Alan Revie, Mr John Taylor and Mr John Caldwell dealt with matters as if they were individual trustees of the Scheme. They are also directors of Axle Group Holdings Ltd (Axle), of which Mr Kemp was the finance director until his death.
Material Facts

3. Mr Kemp died in October 2007. Mr and Mrs Kemp had been married since 1977, but had separated in 2005.  Before Mr Kemp’s death there had been negotiations intended to lead to a financial settlement. They were not concluded. During the negotiations Mr Kemp’s solicitors referred to the lump sum payable under the Axle Group Death in Service Plan as providing Mrs Kemp with security in the event of his death if settlement was to be made in instalments. 

4. Mrs Kemp says that Mr Kemp was making regular payments to her up until the date of his death.
5. The Scheme Rules provide that,

“The Trustees will apply any Uncrystallised Funds Lump Sum Death Benefit for one or more of the Beneficiaries. The Trustees shall decide which one or more of the Beneficiaries are to receive payment ...”

6. The definition of “Beneficiaries” includes (amongst others),

· the widow or widower of the Member;

· any former spouse of the Member;

· any brother or sister of the Member;

· any individual who in the opinion of the Principal Company was, at the time of the Member’s death, financially dependent on the Member or had a financial relationship with the Member which was one of mutual dependence;

· any individual who is a legatee under the Member’s will or who benefits from his estate or would have done had he died intestate and had it been of sufficient amount;

· any individual who is nominated in writing to the Trustees as a Beneficiary by the Member.

7. Mr Kemp had not made a nomination.

8. The Scheme Rules also provide for a member to elect to provide dependent’s pensions. Mr Kemp made no such election.

9. It seems that after Mr Kemp’s death, Mrs Kemp’s solicitors contacted Aegon Scottish Equitable (Aegon), the insurers of the Scheme. For reasons that are unclear, Aegon sent a “Dependants’ Form” in response, which Mrs Kemp completed and returned. Aegon then sent a cheque payable to the trustees of the Scheme to Mrs Kemp’s solicitors, who forwarded it to the executrix of Mr Kemp’s estate who in turn passed it to the Trustee.

10. A document headed “MINUTE OF A TRUSTEES [sic] MEETING” that took place on 23 January 2008 records that Mr Revie, Mr Taylor and Mr Caldwell were present and says,
“The Trustees had absolute discretion under the Rules of the Schemes as to who of a number of potential beneficiaries the benefits should be paid to.

[Mr Kemp] had personally spoken to each of the Trustees prior to his death and made it very clear to each of the Trustees that he wished the death benefit to be paid to his sister and not under any circumstances to his estranged wife ... It was also noted that [Mr Kemp] had conveyed the same wishes to his matrimonial law solicitor … which corroborated what [Mr Kemp] had told the Trustees. The Trustees could find no valid reason to go against the wishes of the deceased. The decision was conditional on checking with the Trustees (sic) legal advisers that the Trustees could pay the benefit to Mr Kemp’s sister.

After considering all relevant factors and ignoring all irrelevant factors the Trustees resolved to exercise their discretion and distribute the death benefit to [Mr Kemp’s] sister ... subject to double checking their decision with the Trustees’ legal advisers.”

11. On 5 February 2008, Mr Revie, who was the Chairman of Axle, wrote to the executrix of Mr Kemp’s estate saying that there had been a meeting of the remaining partners (by which strictly he presumably meant the directors) and that their wish was that the £99,173.05 payable from the Scheme should be paid to Mr Kemp’s sister. A further sum of £1m arose under the Axle Group Death in Service Plan and this was also to be paid to Mr Kemp’s sister.

12. In his letter, Mr Revie said,

“We have come to this conclusion unanimously, due to the fact that we are not aware of any documentation that instructs otherwise, and also, [Mr Kemp] prior to his death had made it known to all three partners that any monies etc. should be passed if possible to his sister.”

13. In addition to the Scheme and the Axle Group Death in Service Plan, Mr Kemp had also been a member of two previous pension arrangements. Mrs Kemp is receiving a small spouse’s pension from one of these (approximately £88 per month) and a further pension (£984 p.a.) from the other. She also received £33,375.42 from an endowment policy.

14. In April 2008, Mrs Kemp’s solicitors wrote to Mr Revie asking, amongst other things, about her entitlements under Axle’s pension arrangements.  
15. In June, solicitors for Axle spoke to Mrs Kemp’s solicitors on the telephone and, according to a letter from Mrs Kemp’s solicitors to her written on the day, Axle’s solicitors undertook to ask whether Mrs Kemp would receive any lump sums payable under discretionary trusts.

16. It seems no answer was forthcoming. In August, Mrs Kemp wrote directly to Mr Revie expressing a wish that they should be able to communicate personally as she felt that in doing so through solicitors “any questions I ask are either being ignored or avoided”. (She did not refer specifically to pension matters in this letter.)
17. In October 2008, Mrs Kemp approached the Pensions Advisory Service (TPAS) for assistance, saying that she had been unable to obtain any information as to her potential entitlement under the Scheme. In November 2008, the solicitors dealing with Mr Kemp’s estate sent Mrs Kemp a copy of the Chairman’s February 2008 letter. In March 2009, one of Axle’s directors wrote to Mrs Kemp (c/o TPAS) outlining the Trustee’s reasons for its decision to pay the lump sum death benefit to Mr Kemp’s sister.
18. Clause 8 of the Scheme’s Declaration of Trust provides that a Trustee may be personally liable for any act or omission that is “wilful or criminal” or the Trustee is acting as a professional trustee.

19. Section 61 of the Trustee Act 1925 provides:

“If it appears to the court that a trustee, whether appointed by the court or otherwise, is or may be personally liable for any breach of trust ... but has acted honestly and reasonably, and ought fairly to be excused for the breach of trust and for omitting to obtain the directions of the court in the manner in which he committed such breach, then the court may relieve him wholly or partly for the same.”

Mrs Kemp’s position

20. Mrs Kemp submits:

· she and her husband were estranged, but still communicating amicably;

· they were negotiating an agreement on finances, which was never completed;

· they had not begun divorce proceedings;

· her husband’s solicitor had confirmed that the death benefit would be due to her*;

· she was financially dependent on her husband and has no other income;

· she was in receipt of a monthly allowance of £2,500 from her husband until the date of his death;

· she and her husband had bought their home together before he joined Axle and she inherited it on his death; it is her home and the Trustee appears to be suggesting that she sell this to provide an income;
· the financial information provided by the Trustee is out of date;

· her husband’s estate has not been settled and his sister will be a beneficiary of the estate when it is settled; the Trustee has not, until recently, provided certain information for the executrix and this has delayed settlement;

· the executrix did not release details of the value of the estate until September 2009 and the Trustee’s decision had already been made;

· the Trustee ignored her communications and would not confirm where or if the benefit had been settled until November 2008;

· she estimates that she spent something in the region of £12,500 in legal fees trying to obtain information from the Trustee;

· she had heart surgery in 2004 and suffers from angina, which has been exacerbated by the stress of trying to obtain information.

*In a statement to the Trustee, Mr Kemp’s divorce solicitor disagrees that this was what Mrs Kemp was told. It is the case that, in early correspondence with Mrs Kemp’s solicitors, the executrix of Mr Kemp’s estate did refer to Mrs Kemp receiving 50% of a substantial estate.
The response on behalf of the Trustee

21. The Trustee urges me to remain independent and to distance myself from Mrs Kemp’s “high running emotions”. It is submitted on the Trustee’s behalf:

· the Trustee took into account all relevant factors and ignored all irrelevant factors in determining that the death benefit should be paid to Mr Kemp’s sister;

· the Trustee had absolute discretion to pay the death benefit to any of a large number of potential beneficiaries;

· there is no right for any potential beneficiary to demand the benefit;

· under a discretionary trust, no-one has an ‘entitlement’ before the trustees make their decision;

· it is not for Mrs Kemp or indeed any regulatory authority (by which they presumably mean me) to make a decision for the trustee;

· the Trustee took into account fully the wishes of the deceased;

· Mr Kemp had made it known to his fellow directors  and to his divorce lawyer that he did not want the death benefit to go to Mrs Kemp;

· the deceased was estranged from his wife and it had been hoped that there would be a separation agreement, but Mrs Kemp backed out of this and instructed lawyers to commence divorce proceedings;

· Mrs Kemp has said that she was still communicating amicably with her husband, but this was not the case, as evidenced by her own submissions;

· Mrs Kemp chose to walk away from the separation agreement and therefore the terms of the agreement are no longer on the table;

· the proposed separation agreement has nothing to do with the Trustee;

· it is disingenuous of Mrs Kemp to quote from the separation agreement which she walked away from;

· Mrs Kemp has inherited a property, which she would have been required to hand over to her husband had the separation agreement gone ahead, and received other monies according to the correspondence;

· the Trustee did take the financial circumstances of the potential beneficiaries into account and its directors were “well aware of the wealth of Mrs Kemp” (the Trustee has provided a list of the assets they believed were available to her); there was no need for them to write to Mrs Kemp for information;
· the directors trusted Mr Kemp’s statement that his wife would inherit a very sizeable estate, including a property thought to be worth £500,000 at the time of their decision;

· Mrs Kemp’s alleged heart attack and surgery in 2004 have nothing to do with the Trustee’s exercise of discretion and the carrying out of the deceased’s wishes;

· the Trustee disputes that Mrs Kemp has suffered any distress whatsoever in her dealings with it;

· if Mrs Kemp made the wrong decision in walking away from the separation agreement, she is “the author of her own misfortune”;

· Mrs Kemp was made aware of the Trustee’s decision at an early stage;

· each of the parties was using solicitors and there was no direct contact with Mrs Kemp;

· the Trustee notified the solicitors dealing with Mr Kemp’s estate and, if there was a delay in notifying Mrs Kemp’s solicitors, it is not a matter between the Trustee and the Ombudsman;

· the Trustee have no further funds available and should be exonerated from personal liability under the Scheme Rules and by reason of statute (the Trustee Act);

· the Trustee has, at all times, acted in good faith and in the belief that its actions were in accordance with the Trust Deed and Rules’

· the reference to “wilful” in clause 8 should be take to mean “deliberately doing, or making, an act or omission which one knows, or believes, to be wrong, or in breach of trust”.

Conclusions

22. The decision as to the distribution of the lump sum death benefit is an absolute discretion to be exercised by the Trustee. The relevant legal principle is by now well-established. I may only interfere with the exercise of a discretion if the Trustee has acted improperly in reaching its decision in that:

· it failed to take into account all relevant factors or took into account irrelevant factors;

· it asked itself the wrong questions;

· it misdirected itself on a point of law, for example, by adopting an incorrect interpretation of the relevant rule; or

· it arrived at a perverse decision, i.e. a decision no reasonable decision maker, properly advising himself of all the relevant circumstances, could reach.

23. The questions the Trustee needed to ask itself were: who were the legitimate potential beneficiaries for the lump sum death benefit and how should the benefit be distributed amongst them? The evidence before me indicates that, in effect, the questions the Trustee actually asked were: what were Mr Kemp’s wishes and could it comply with these? These were not the correct questions. Mr Kemp’s wishes were but one factor to be considered by the Trustee; albeit a valid and important one. The Trustee was not and should not have allowed itself to be bound by those wishes.
24. The weight to be given to any particular relevant factor was a matter for the Trustee. However, unless the Trustee was properly aware of and had regard to all relevant factors, it could not have known how much relative weight to give to Mr Kemp’s wishes (as the directors believed them to be).
25. In order to answer the questions they should have been asking themselves, the directors of the Trustee had to obtain all the available relevant and material information concerning the potential beneficiaries. I have seen no evidence that they did so. For example, I have seen no evidence that they enquired into the personal or financial circumstances of any of the eligible beneficiaries, one of whom was Mrs Kemp. 
26. In submissions to my office, the Trustee argues that its directors knew what the potential beneficiaries’ circumstances were. It may have been tempting, when the deceased was known personally to the directors, for them to assume that they knew everything relevant about his and his family’s circumstances. But, in my view, their close association with Mr Kemp should have prompted them to be extra clear about the decision that they were reaching and what they had taken into account in reaching it (including ensuring that their pre-existing knowledge was accurate).
27. The initial explanation given to the executrix of Mr Kemp’s estate is not remotely consistent with the Trustee having taken full account of factors other than Mr Kemp’s wishes. I understand that the explanation (and the minute of 23 January) are necessarily only summaries and that I should not assume from them that they list all of the factors that were considered relevant. But in the context of the way the whole matter was dealt with, I do regard them as highly significant indicators of how the Trustee approached the matter.

28. Despite stating that the proposed separation agreement between Mr and Mrs Kemp had nothing to do with the Trustee, it has referred frequently to that agreement and to the nature of relations between Mr and Mrs Kemp during their negotiations; neither of which is directly relevant to the Trustee’s consideration of the distribution of the death benefit. The Trustee’s directors should not have allowed their own views of those negotiations (as opposed to the way in which they understood those negotiations might have influenced Mr Kemp’s wishes) to influence in any way the decision they had to make concerning the distribution of the death benefits. The use of language such as “the author of her own misfortune” suggests that the directors failed to separate their views on Mr and Mrs Kemp’s separation and subsequent negotiations from their responsibilities as trustees; one of which was to have proper consideration for Mrs Kemp’s right to be considered as a potential beneficiary of (at least part of) the lump sum death benefit.
29. The Trustee is right that I must remain impartial; so should it have done. I have not reached a view that the Trustee’s decision was not one it could have reached. What I have decided is that the Trustee directors’ starting point was not the right one, being their understanding of the relationship between Mr and Mrs Kemp and of Mr Kemp’s wishes. That view influenced their decision and the evidence is that they allowed it to be the overriding factor to the exclusion of obtaining any further information. None of the contemporary evidence shows that they objectively considered all the relevant factors – which as I have said would of course have included Mr Kemp’s wishes.
30. I find that there was maladministration by the Trustee in that it omitted to give proper consideration to Mrs Kemp’s eligibility as a potential beneficiary of the lump sum death benefit. I therefore uphold her complaint.

31. There are some difficulties relating to any directions though. Normally in such circumstances I would remit the matter for the Trustee to reconsider.   However:

· the only asset of the Scheme was a policy with Aegon, the value of which has been paid out and may or may not be recoverable;
· the Trustee is a limited Company (whose directors legitimately remain behind the “corporate veil” and cannot be personally liable);
· if the Trustee were potentially liable (as a corporate entity) for such sum as has already been paid as a result of its first decision and is irrecoverable, then it could seek to rely on the exoneration clause. If it could do so there would be no assets with which to pay the lump sum under a new decision, if it were different from the original decision;
· to the extent that the Trustee considers that it cannot, or should not seek, to rely on the exoneration clause (or that it cannot be relieved of liability for some other reason) there will be a considerable disincentive to reach a different conclusion on reconsideration.
32. Notwithstanding the above, I shall remit the matter to the Trustee for reconsideration. If it does so having gathered all relevant information and having proper regard to it, then Mrs Kemp will have the satisfaction of knowing that, whatever the outcome, her claim as a potential beneficiary has been considered.
33. If the decision differs from that already made, the Trustee will have to consider the extent to which the payment already made is recoverable. If it is not wholly recoverable, the Trustee will then have to consider whether it is liable for the loss to the Scheme’s assets. If the decision is in Mrs Kemp’s favour, but she receives less than the Trustee decides it should pay her because the assets are limited, then she may revert to my office for a further determination.
34. Mrs Kemp has also claimed distress and inconvenience arising out of the way in which the Trustee dealt with her claim. The Trustee says that Mrs Kemp was informed of its decision “at an early stage”. In fact, the Trustee took no steps to inform Mrs Kemp directly of its decision until it wrote to her in March 2009 - and then care of TPAS. Mr Revie told the executrix of Mr Kemp’s estate about the decision in February 2008, but the payment did not fall within the estate and the executrix was not acting for Mrs Kemp. The only correspondence I have seen between Mrs Kemp’s solicitors and the Trustee’s solicitors culminated in a telephone call in June in which (according to him) Mrs Kemp’s solicitor was told that the Trustee would consider telling Mrs Kemp whether she would be entitled to any part of the lump sums payable on Mr Kemp’s death.
35. Mrs Kemp was a legitimate potential beneficiary under the rules of the Scheme with a reasonable expectation that she would be considered as a recipient and, as such, could expect the Trustee to notify her or her solicitors directly of whether she was to benefit. Again, it is difficult to avoid drawing the conclusion that the Trustee’s treatment of Mrs Kemp in this respect was fuelled by the directors’ personal views on her separation from her husband. I uphold this part of Mrs Kemp’s complaint and find that she should receive some modest redress for her distress and inconvenience.

36. In relation to this matter, I find that the Trustee is unable to rely on the exoneration clause. The failure to deal with Mrs Kemp – and in particular to respond to Mrs Kemp’s reasonable request through her solicitor – was wilful in the sense required.  I find that the Trustee (through its officers) cannot have believed that it was acting properly in failing to respond.  It was aware of its failure, if for no other reason, because Mrs Kemp told Mr Revie. 
37. Late in the day Mrs Kemp has requested that I consider her legal costs. She has been asked for, but has not provided, additional support for her estimated figures.  In the circumstances I make no direction relating to costs.
Directions

38. I direct that as soon as practicable and in any event within 60 days of the date of this determination, the Trustee shall reconsider the distribution of the lump sum death benefit, having firstly obtained appropriate information about Mrs Kemp’s circumstances and those of the other potential beneficiary(s).

39. I also direct that, within 21 days of the date of this determination, the Trustee shall pay Mrs Kemp the sum of £300 as redress for the distress and inconvenience she has suffered.

TONY KING 

Pensions Ombudsman 

2 September 2010 
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