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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mrs W John

	Scheme
	Local Government Pension Scheme (the Scheme)

	Respondents
	Neath Port Talbot County Borough Council (the Council)


Subject

Mrs John says that the Council refused to grant her ill health early retirement when her contract of employment was terminated with effect from 30 September 2007.

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Council because it had incorrectly informed Mrs John that her appeal was time barred when it had not given her a decision about her entitlement to an ill health pension.

DETAILED DETERMINATION

Material Facts

1. Extracts from the relevant parts of the applicable regulations are set out in the Appendix.

2. Mrs John was employed as a cook at Briton Ferry Special School but was continuously absent from her position from 6 November 2006 due to pain in her feet.

3. As part of their long term sickness management procedure, Mrs John was examined by the Council’s Occupational Health Physician (Dr D H Davies) on 2 January 2007. He diagnosed osteoarthritis affecting the metatarsal joints and felt that Mrs John needed to be referred to an orthopaedic consultant. She was signed off by her GP for three months.

4. Mrs John was reviewed by Dr Davies on 5 March 2007. She had undergone x-rays of both feet which confirmed that she had degenerative changes of an arthritic nature in a number of her joints. She was under review by a podiatrist and was waiting to be seen by an orthopaedic consultant. Dr Davies did not think that she would be able to return to work as a cook and supported redeployment on medical grounds.

5. Mrs John had a consultation with Mr U Choudhuri (Consultant Orthopaedic Surgeon – Locum) on 21 June 2007. His report noted:

“Clinically, she has no major deformity to note, with no obvious swelling currently.  However, she assures me that the swelling does increase during periods of exacerbation. Clinically, she is distinctly tender in the mid foot region, with all movements, both active and passive in this area, being painful. There is no forefoot deformity, pressure area, or any tenderness or pain on movement. The longitudinal and transverse arch appear to be well maintained. The ankle and hind foot is clinically normal.

X-rays reveal patchy changes in the mid foot at the tarso-metatarsal joint area, with some cystic changes in the medial and intermediate cuneiform bilaterally. There is some evidence to suggest associated changes in the base of the 3rd and 4th metatarsals as well, but the rest of the foot appears fairly normal.

I am not sure if this is related to an inflammatory-type arthropathy, but I have arranged for a battery of blood tests and will review her in the clinic in four weeks time.”

6. Following his review on 26 July 2007, Mr Choudhuri in his report stated:

“This lady’s symptoms are no better…

Her blood results show a normal full blood count, normal U&Es [urea and electrolytes], thyroid function tests and glucose. However, her ESR [erythrocyte sedimentation rate] is raised at 62 and CRP [C-reactive protein] is slightly raised at 15. These results in association with the slight fatty changes in the mid foot region and some cystic changes in the medial and intermediate cuniform bilaterally seem to suggest an inflammatory type pathology. I noticed that she has had only marginal improvement from the orthotics and I do not think there is any benefit in us considering surgical intervention. She may benefit from better medical management and will probably be useful to refer her for one of the rheumatologists to have a look at her feet…I have advised her to carry on with her non-steroidal anti-inflammatory and use the arch insoles which have been provided to her.”

7. The Council says that Mrs John was formally considered for ill health retirement following her appointment with Dr T J M Kitchin (Occupational Health Physician) on 21 August 2007. Dr Kitchin felt that as Mrs John was expecting further treatment, and with the outcome uncertain, it would be inappropriate to make a decision about ill health retirement at that time. He proposed deferring the decision for six months when results of specialist treatment should be available. 
8. Mrs John was advised in writing on 25 September 2007 that her contract of employment was to be terminated on grounds of efficiency with effect from 30 September 2007. She retired without enhancement to her pension.

9. The City and County of Swansea, the manager of the Scheme, wrote to Mrs John on 15 November 2007 enclosing a ‘Pensioner Guide’ which alerted her to the existence of the Scheme’s internal dispute resolution procedure (IDRP) and that an appeal against any decision had to be made within 6 months of the notification of the original decision.

10. Mrs John appealed on 8 May 2008 against the refusal to grant her an ill health early retirement pension, enclosing further correspondence from her consultant and GP. 
11. The Council have advised that they declined to accept her appeal saying that it was time-barred in accordance with regulations J6(7) and (8) of the Local Government Pension Scheme (Internal Dispute Resolution Procedure) Regulations SI 1997 / 329 (SI 1997/329). Mrs John says there had been delays in obtaining a consultation with a Rheumatologist and she had waited until she had received his report before making her appeal.
12. By letter of 9th October 2009 the Council states differently that the early retirement offer was accepted by Mrs John on 20th November 2006 and on 9th May 2007 Mrs John requested ill health retirement.  To facilitate this request Mrs John was given a referral to an Orthopaedic Consultant, but she failed to attend.  Hence the time limit cannot be waived.  
Conclusions

13. In order to be entitled to a pension under Regulation 27, Mrs John had to be permanently incapable of discharging efficiently the duties of her employment, or comparable employment, because of ill-health or infirmity of mind or body.  The decision as to whether Mrs John met these requirements fell to the Council as her employer in the first instance.

14. Regulation 97 provides that before making such a decision, the Council needed to obtain a certificate from a suitably qualified independent registered medical practitioner. Dr Kitchin was appointed by the Council to certify whether or not Mrs John met the qualifying criteria. However, Dr Kitchin did not complete the relevant certificate because Mrs John was expecting further treatment and it would have been inappropriate for him to make a decision at that time.

15. As Dr Kitchin had not certified whether or not Mrs John had met the qualifying criteria, the Council could not have made a decision as to whether or not she was entitled to an ill health early retirement pension under regulation 27.

16. Under the belief that the Council had considered her for an ill health pension and refused to grant her one, Mrs John appealed.  However, the Council told her that her appeal was time barred under SI 1997/329. This was incorrect as nothing in documentation provided to me shows that Mrs John had either been given a decision about her entitlement under regulation 27 or had she been given a decision under J6(1) of SI 1997/329. 
17. The different account of events given by the Council on 9th October 2009 also suggests the time limit was not expired by 9th May 2007 if agreement was only reached on 20th November 2006.  It also adds further weight to the argument that the Council has never objectively considered if ill health retirement should have been granted as the Council states Mrs John was given referral to an Orthopaedic Consultant which she did not keep, and I note Mrs John says she had no communication about this referral. 

18. The provision of incorrect information is maladministration and therefore I uphold the complaint against the Council. 
19. In the alternative the complaint should be upheld as the documents strongly infer the Council has never taken the correct steps to reach a correct decision about Mrs John’s entitlement to ill health retirement.
Direction

20. I direct that within 21 days of this determination, the Council shall request a regulation 97 certificate from a different independent recognised medical practitioner as to whether Mrs John fulfils the relevant criteria for an ill heath pension from the Scheme.

21. Within 28 days of receiving such a certificate opinion, the Council shall make a decision on Mrs John‘s ill-health early retirement application under regulation 27.
22. They should then ensure clear and appropriate information is provided to Mrs John regarding her rights of appeal.

JANE IRVINE 
Deputy Pensions Ombudsman 

13 July 2010 

APPENDIX

Relevant rules of the Local Government Pension Scheme

The Local Government Pension Scheme Regulations 1997 

97.-(1) Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation.

(2) Any question whether a person is entitled to a benefit under the Scheme must be decided 

(a) in the case of a person entitled to a pension credit or a pension credit member and in relation to his pension credit rights or pension credit benefits, by his appropriate administering authority, and

(b) in any other case by the Scheme employer who last employed him.

(9) Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the ground of ill-health or infirmity of mind or body, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine  as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

(9A) The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that - 

(a) he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

(b) he is not acting, and has not at any time acted, as the representative of the member, the Scheme employer or any other party in relation to the same case. 

27.-(1)  Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority  because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.

(5) In paragraph (1)- 

"comparable employment" means employment in which, when compared with the member's employment-

(a) the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member's ill-health or infirmity of mind or body; and

(b) the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member's employment; and

"permanently incapable" means that the member will, more likely than not, be incapable, until, at the earliest, his 65th birthday. 

Local Government Pension Scheme (Internal Dispute Resolution Procedure) Regulations SI 1997 / 329

Application for a decision


     J6.  - (1) Where there is a disagreement between a complainant and an LGPS employer about a matter in relation to the Scheme, the complainant may make a written application - 

(a) to the appropriate appointed person, or

(b) to the appropriate administering authority to refer to the appropriate appointed person

to give a decision on such a disagreement.

    (7) An appointed person shall not consider an application unless it is received by him before the end of the period of six months beginning with the relevant date or such further period as the appointed person considers reasonable.

    (8) Where the disagreement relates to a decision notified under regulation J4(1), the relevant date is the date of that notification.

    (9) In any other case, the relevant date is the date of the act or omission complained of or, if there is more than one of them, the last of them.
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