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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr R Tonge

	Scheme
	Principal Civil Service Pension Scheme (PCSPS)

	Respondents
	The Home Office (Employer)
The Cabinet Office (Managers)


Subject

Mr Tonge considers that he has incorrectly been refused ill-health retirement under the PCSPS Rules. He complains that relevant medical evidence was not considered. 
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Home Office because it would be unsafe to assume that proper consideration was given to the initial decision. Further, there is no evidence throughout the appeals process that the Home Office directed Capita to consider whether Mr Tonge’s ill-health is likely to be permanent if untried treatment options are undertaken. I am therefore remitting the matter to the Home Office to consider afresh.

DETAILED DETERMINATION

Material Facts

1. Mr Tonge joined the Prison Service and the PCSPS on 2 June 1997. He worked at HMP Lindholme (Lindholme) as a Night Patrol Officer, which is an “Operational Support Grade”, as opposed to being a Prison Officer. 
2. On 4 October 2004, whilst on night duty, a prisoner tried to commit suicide by hanging. Mr Tonge was first at the scene and raised the alarm. The prisoner was dealt with by Prison Officers and paramedics. Mr Tonge resumed his duties and finished his shift. The following day Mr Tonge went on sick leave suffering from stress and anxiety. He did not return to work. 
3. On 12 November 2004, Lindholme referred Mr Tonge to their medical advisers, Atos Origin (Atos), for advice on his fitness for work. Atos requested a report from Mr Tonge’s GP who responded on 22 November 2004 and said that Mr Tonge was suffering from severe anxiety and stress, that he was receiving counselling and had been prescribed appropriate medication. 
4. In April 2005, Mr Tonge successfully applied for a Temporary Injury Allowance in respect of a qualifying injury sustained on 4 October 2004 (being his reaction to the events on that day). 
5. Atos continued to assess Mr Tonge’s medical condition and, in May 2005, arranged for him to have a psychological assessment and an appropriate course of therapy. 
6. The Consultant Psychologist’s report dated 20 June 2005 said that whilst Mr Tonge is a “generally troubled man” he fell short of having a formal psychiatric condition. The report proposed relaxation training and concluded:

“As Mr Tonge says that he can not return to the prison service or – in view of his statement about all management – apparently any employment other than by himself, we shall need to look at future options for him.”
7. On 18 August 2005, the Consultant Psychologist provided a further report giving an update of Mr Tonge’s condition. In his report he said that Mr Tonge was still experiencing a degree of emotional turmoil and that returning to the Prison Service was not a viable possibility.
8. Atos wrote to Lindholme and provided details of the Consultant Psychologist’s report.  Their letter concluded that “…there is no medical contraindication to administrative action you feel appropriate…”
9. On 21 September 2005, Lindholme referred the matter back to Atos asking specific questions about Mr Tonge’s prospects of returning to work and what support Lindholme might offer to help him with that. 
10. Atos requested further information from Mr Tonge’s GP who responded on 14 October 2005 and said that Mr Tonge had been treated with anti depressants and anti anxioytics and that he was still taking this treatment. The GP also stated that because Mr Tonge was receiving regular counselling from work a specialist referral had not been made.  
11. Atos wrote to Lindholme on 7 November 2005 and said that there was no previous history of mental ill health and, despite Mr Tonge’s pessimism, a full recovery was likely which would be facilitated by ending his association with HM Prison Service. The letter said they would ask Capita Health Solutions (Capita), the PCSPS’ medical advisers, to consider Mr Tonge for medical retirement.

12. Capita wrote to Atos on 11 January 2006, having assessed Mr Tonge on 9 January 2006, and said that Mr Tonge’s psychiatric illness had not been optimally treated and therefore he did not meet the criteria for ill-health retirement. In their letter they said:

“…He would benefit from regular medication, together with a further course of formal counselling. It is not implausible that his underlying medical condition would improve with further treatment. It is clear from speaking to him that he has very negative perceptions of the workplace and these perceptions, which are distinct from his medical illness, are likely to form the main barrier to any return to work. However, as the underlying condition is, in my opinion, potentially manageable with further treatment I consider that the Principal Civil Service Pension Scheme criteria for ill health retirement are not satisfied…    
13. Lindholme advised Mr Tonge that his application had been unsuccessful on 30 January 2006. The letter explained the reasons behind the decision and advised Mr Tonge of his right to appeal the decision. 
14. On 3 February 2006, Mr Tonge appealed directly to Atos against the decision not to award him ill-health retirement on the grounds that insufficient evidence had been provided. Mr Tonge subsequently provided a report, dated 6 March 2006, from the Consultant Psychologist who had treated him between May and August 2005. The Consultant Psychologist, who assessed Mr Tonge on 20 February 2006, recommended that he should be retired on grounds of ill-health and concluded:

“It would therefore be counterproductive to reintroduce him into his previous work environment as it simply would not work and would, in my opinion exacerbate his condition. …
In my opinion, his negative perceptions of the workplace and the system of which it is a part are not independent of his condition, but very much a part of it.”
15. Lindholme referred Mr Tonge’s case to Capita on 24 March 2006 and asked them to consider Mr Tonge’s appeal. 
16. Capita advised Lindholme on 24 April 2006 that the new evidence did not change their view. They said there was scope to improve Mr Tonge’s symptoms with further treatment.
17. Mr Tonge’s employment was terminated on the grounds of medical inefficiency on 3 May 2006. 
18. On 16 May 2006, Mr Tonge’s case was referred to Capita again to review his case under Stage 2 of the Civil Service Medical Appeals Procedure. Capita wrote to Lindholme saying that the “medical in confidence” envelope was missing and therefore they were unable to continue with the review.  
19. Lindholme sent the “medical in confidence” envelope [all medical papers such as clinical notes, GP and specialist consultant’s reports are contained in it] to Capita on 1 June 2006.   
20. Capita provided their report on 27 June 2006, noting that the absence of the original medical evidence used to formulate the original ill health decision had delayed their consideration. The report confirmed that they had now received all the medical evidence with the exception of Atos’ clinical notes taken when Mr Tonge was assessed on 9 January 2006 and concluded:

“…I would note that the clinical psychologist is not technically a registered medical practitioner as required under the Pension Scheme rules, though clearly given his expertise and qualification as a clinical psychologist, his evidence has been carefully considered…

Whilst [Mr Tonge] has submitted to psychological treatment, he has not been referred on for a psychiatric assessment and some aspects of treatment which may be appropriate to his condition do not appear to have been employed. There is paucity of evidence regarding prescribed medication. There is no indication that Mr Tonge has been exposed therefore to energetic treatment as defined by the Pension Scheme rules. …”
21. Mr Tonge, via his representative from the Prison Officers Association (POA), appealed the decision not to award him ill-health retirement on 25 July 2006 and provided an independent psychiatric report dated 7 July 2006 which concluded:
“…Although with further treatment such as a referral to a Consultant psychiatrist to change his anti-depressant which may help with his sleep pattern and improve his mood, plus regular counselling and support to help him put his feeling in perspective and not over generalise his experiences of the Prison Services to the rest of society, leads me to the conclusion, in my medical opinion, that even if his symptomotology (sic) were to improve, in view of his deeply entrenched anger and disappointment with the Crown Services, his mental state is unlikely to change. Any attempt to pressurize him to return to work to the Prison Service would be counter productive because all it would achieve would be the worsening of his mental health. It is my professional opinion that Richard be discharged from the Prison Service on medical grounds.”
22. Capita undertook a further review of Mr Tonge’s appeal and, having considered the new medical evidence , concluded that whilst a reasonable case had been established uncertainty remained as to whether the criteria had been met and it would be appropriate if Mr Tonge’s appeal was considered by an independent  Medical Appeal Board under Stage 3 of the Appeals process.
23. The Appeal hearing was held on 1 September 2006. Mr Tonge attended the hearing accompanied by two representatives from the POA.  The Appeal panel consisted of two Accredited Specialists in Occupational Medicine who considered the medical evidence and concluded as follows:

“…In considering their decision, the Board not only made reference to the papers presented and the statements made at the Appeal Board Hearing, but also to guidance on the management of post traumatic stress disorder issued by the National Institute for Clinical Excellence (Guideline CG26). The Board was of the opinion that Mr Tonge, in the period immediately following October 2004, had demonstrated evidence of post traumatic stress disorder, but that this was largely resolved. However, he continued to suffer from a depression of moderate severity, which remained untreated. 

In considering the NICE guidelines, the Board was concerned to note that currently there was no evidence to suggest that:

· Mr Tonge had been offered a course of Trauma – focussed psychological treatment (trauma-focussed cognitive behavioural therapy, or eye-movement desensitisation and reprocessing). Additionally, had there been no, or only limited, improvement with such therapy, there would have been a need to consider an alternative form of trauma-focussed psychological treatment and/or the augmentation of this with a course of pharmacological treatment…
In reaching this conclusion the Board considered the following aspects…

4.1 …The Board accepts that currently Mr Tonge’s mental health state almost certainly prevents him working in any employment capacity…

4.4
The Board concluded that, in the absence of a robust and co-ordinated approach to medical interventions known to be effective in treating post-traumatic stress disorder with comorbid depression, they could not currently be satisfied that if such were instituted, Mr Tonge could not, prior to his normal retirement age, improve to the extent that he could be rehabilitated back into his role. This would clearly require Mr Tonge’s co-operation in the process as well as the requirement for his medical advisers to organise appropriate therapy…”     ”
24. On 18 September 2006, Capita wrote to Lindholme and said:
“The Board accepts that currently Mr Tonge is not fit for work, but in the absence of a robust and coordinated approach to medical interventions known to be effective in treating Mr Tonge’s conditions, the Board are not satisfied that he can be considered permanently incapable of his normal duties. The Board’s opinion is that there is a realistic chance that he could be rehabilitated back into his role. …
…This constitutes the end of the Civil Service Medical Appeals Procedure…”

25. Lindholme sent a copy of Capita’s letter dated 18 September 2006 to Mr Tonge on 21 September 2006.

26. In April 2007, Mr Tonge sought assistance from the Pensions Advisory Service (TPAS).
27. On 9 January 2008, TPAS wrote to Lindholme requesting confirmation that Mr Tonge had completed all three stages of the medical appeals process but had not yet commenced or completed the Internal Dispute Resolution Procedure (IDRP). Lindholme confirmed that was the position on 22 January 2008.   

28. On 15 May 2008 Mr Tonge, via his representative, instigated Stage 1 of IDRP on the grounds that the Prison Service and Lindholme:

· failed to provide reports and documents when Mr Tonge’s medical retirement was initially considered. 
· failed to advise Mr Tonge of his right to appeal through IDRP. 

· the Medical Appeals Board denied Mr Tonge medical retirement but state “the Board accepts that Mr Tonge’s medical state almost certainly prevents him working in any employment capacity”.   
29. The Appointed Person provided her Stage 1 IDRP decision on 7 July 2008 as follows:
“…The medical retirement process has its own appeal process run by medical professionals and the IDR process cannot be used to re-open a medical appeal. It can only look at the process itself. In this case there have been problems during the process but it would seem that CHS [Capita Health Solutions] has taken reasonable measures to ensure that relevant medical reports and evidence have been submitted…”
30. Mr Tonge, via his representative appealed against the Stage 1 IDRP decision on the grounds that, amongst other medical evidence, the clinical notes made by the doctor who assessed him on 9 January 2006 were missing. 

31. The Stage 1 IDRP decision was upheld at Stage 2 of IDRP. The Cabinet Office said that there was no evidence that any other medical evidence was missing other than the clinical notes made by the examining doctor on 9 January 2006. They noted however that the notes were the basis of the report of 11 January 2006 written by the examining doctor which had been available for consideration. The Cabinet Office concluded that Mr Tonge’s application for ill health retirement benefits had been properly considered.
Summary of Mr Tonge’s position  
32. When he joined the PCSPS it was his belief that should events take place which led to his dismissal from the Prison Service that he would receive medical retirement and personal injury benefit.

33. It is accepted by the medical advisers that he is suffering from post traumatic stress disorder.
34. Consideration of his medical retirement application was undertaken without all relevant documents being available. It is uncertain which documents were not able to be considered due to the medical-in-confidence folder being lost and there being no evidence whether this folder was in fact found again. 
35. It is accepted that the review did have the benefit of the report dated 11 January 2006 but submit that both clinical notes and reports should be considered together.
36. The report of 27 June 2006 states that Mr Tonge’s clinical psychologist was “not technically a registered medical practitioner”. It is unacceptable that the employer provides a clinical psychologist, pays for the service and then demeans the profession input of his report. It is clear that these reports were not given the appropriate weight if not totally ignored.

37. No request was made to provide further medical evidence from any other provider and medical retirement was then denied. 
38. There is a clear aim to reduce costs regardless of the impact on scheme members. 
39. The delays and failures to act in an appropriate way have made Mr Tonge severely ill and he should be adequately compensated in recognition of the distress caused.      
Summary of the Home Office’s and Cabinet Office’s position  
40. It is accepted that Lindholme referred Mr Tonge’s case to Capita without a medical-in-confidence envelope but this was subsequently located and passed to Capita. 
41. They remain satisfied that the only document that was (and remains) missing were the clinical notes made by Capita’s examining doctor following his consultation with Mr Tonge on 9 January 2006. There is on file however the doctor’s report dated 11 January 2006 which he sent to Atos. Given the availability of the report only two days after the consultation with Mr Tonge the absence of the notes did not prejudice Mr Tonge’s case, nor would it constitute a serious flaw in the process. 
42. With the exception of the clinical notes all other evidence was available to Capita and the Medical Appeals Board.  
Conclusions

43. In order to qualify for ill health retirement, Mr Tonge’s condition must be such that it permanently prevents him from discharging his duties. ‘Permanently’ is defined as until, at the earliest, the person’s 60th birthday (which in Mr Tonge’s case falls in August 2011). The decision as to whether Mr Tonge met these requirements fell to his former employer (The Home Office), having obtained a certificate from an independent registered medical practitioner, in the first instance.

44. This is a finding of fact, which required the Home Office to ask the right questions, interpret the Rules correctly and, having taken into account only relevant matters, not to come to a perverse decision. i.e. a decision which no other reasonable decision-maker faced with the same evidence would come to.
45. There is a three stage medical appeals process (which is separate from the IDRP) under which such refusals can be considered. Mr Tonge’s application has been considered under all three stages, and at each stage the opinion has been that, because there are treatment options still untried, it has not been shown that Mr Tonge’s ill health will permanently prevent him from discharging his duties. 
46. As possible future treatments had been identified the Home Office needed to know whether Mr Tonge’s ill-health was likely (that is, on the balance of probabilities) to be permanent even if those treatments were undertaken.  At the time Mr Tonge’s application was first considered, Capita’s letter of 11 January 2006 indicates that consideration was given to the effect that untried treatments might have on the permanency of Mr Tonge’s condition. However, given that it remains unclear precisely what evidence Capita had before them in order to have reached their decision, particularly with regard to whether they had, or had not, been provided with the “medical in confidence” envelope, I consider it would be unsafe to proceed on the assumption that proper consideration was given to Mr Tonge’s application at this time.  
47. Capita reviewed the initial decision in April 2006 but their view remained the same. By the time of the second review, in June 2006, it is clear that Capita had been provided with the “medical in confidence” envelope containing the relevant medical evidence. I appreciate that the clinical notes of the assessment carried out on 9 January 2006 remain missing and, therefore, have not been considered but I concur with the respondents’ argument that as the report dated 11 January 2006 was based on the clinical notes made just two days earlier then Mr Tonge’s application is unlikely to have been harmed by the missing notes.
48. In September 2006 when Mr Tonge’s application was reviewed by the Medical Appeal Board, under Stage 3 of the Appeals process, the Board had before them all the previous medical evidence and a report, dated 7 July 2006, from an independent psychiatrist who opined that while untried treatments might relieve some of the symptoms from which Mr Tonge suffers the condition itself would remain unchanged. The Medical Appeal Board concluded that because there were treatment options still untried, it had not been shown that Mr Tonge’s ill health would permanently prevent him from discharging his duties. 
49. I have already concluded that it would be unsafe to assume that proper consideration was given to the initial decision and I have seen no evidence throughout the entire appeals process that Capita asked themselves whether Mr Tonge’s ill-health is likely to be permanent if the untried treatment options are undertaken. I find that the reviews of the initial decision were flawed in that regard and I am therefore remitting the matter to the Home Office to consider afresh.

50. Mr Tonge contends that the decision not to award him ill health retirement benefits was driven by the cost implication rather than consideration of the medical evidence. There are of course cost implications in providing a pension for someone in advance of normal retirement date but I have seen nothing to suggest that this was the reason for the decision about Mr Tonge.
51. I also have concerns that the Home Office failed to provide Mr Tonge with details of his right to have his complaint considered under the PCSPS IDRP. Whilst, I accept that, following intervention by TPAS this was rectified, the Home Office’s failure in this respect constitutes maladministration and the need to restart the process at a late stage has undoubtedly lengthened the entire process which must have caused Mr Tonge distress and inconvenience for which I have made an appropriate direction, consistent with similar cases, below. 
Directions   

52. I direct that the Home Office shall:

· within 56 days of this determination, reconsider whether Mr Tonge is entitled to benefits under Rule 1.12, in particular having regard to whether any untried treatments are in fact likely to render his condition less than permanent, and issue a further decision;
· within 28 days of this determination, pay to Mr Tonge a sum of £100 in recognition of the distress caused by the delay identified in paragraph 51 above.  

TONY KING 

Pensions Ombudsman 

5 March 2010 
Appendix

PCSPS Rules - Section II (Classic)

Rule 1.12 states:
“Retirement on medical grounds' means retirement from the Civil Service with a medical certificate acceptable to the Minister, which states that the person concerned is prevented by ill health from discharging his duties, and that his ill health is likely to be permanent.”
Rule 3.4 states:
“(i)Subject to rules 3.6, 3.7 and 3.24d, a civil servant ... who is retired on medical grounds and who would qualify for a pension under rule 3.1 or a preserved pension under rules 3.11 or 3.24a will be paid an ill health pension and lump sum ...”
Medical Guidance Notes

The Cabinet Office produce a set of "Medical Guidance Notes". These state:
3.3
The criteria for medical retirement in classic are that an individual is prevented by ill health from discharging his/her duties and that the ill health is likely to be permanent.
3.4
The scheme requires these criteria to be applied robustly but fairly by the scheme medical adviser.
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