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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Ms J Winterstein

	Scheme
	The Local Government Pension Scheme

	Respondents
	London Borough of Camden (Camden)


Subject

Ms Winterstein disagrees with Camden’s decision to pay half the lump sum death benefit, payable on the death of her husband, to her sister-in-law.

The Pensions Ombudsman’s determination and short reasons
The complaint should be upheld against Camden because it failed to properly exercise its discretion to distribute the lump sum death benefit.
DETAILED DETERMINATION

Material Facts

1. Ms Winterstein and her husband (Mr R) married in April 2007. In November 2007, he was diagnosed with cancer. Ms Winterstein’s husband died in January 2008.

2. Ms Winterstein is currently in receipt of a widow’s pension of £31.46 per month (£2,474.94 per month for the first six months). Her daughter (born in April 2008) currently receives a child’s pension of £77.34 per month.

3. At the relevant time the LGPS Regulations provided,

“38. - (1) If a member dies before his 75th birthday, the administering authority at their absolute discretion may make payments to or for the benefit of the member's nominee or personal representatives or any person appearing to the authority to have been his relative or dependant at any time ...”

4. Ms Winterstein’s husband had completed a nomination form in January 2006 nominating his wife (who was then his partner and living with him) and his sister to receive equal shares.

5. The decision as to the distribution of the lump sum death benefit was made by Camden’s Director of Finance. According to his letter of 2 June 2008, he had considered letters from Ms Winterstein dated 18 February and 29 April 2008, a letter from her father dated 13 February 2008 and letters from her sister-in-law (Ms R) dated 21 February and 7 May 2008. The content of the letters is summarised below:

Ms Winterstein’s Father

13 February 2008

· Ms Winterstein and her husband had bought a house together in August 2006 with a joint mortgage, which she could not afford on her own;

· Her husband had fallen ill only a few months after their wedding, which had given him little time to consider the matter of the death benefits;

· Ms Winterstein was expecting their first child in April 2008;

· Her husband had only left around £8,000 elsewhere and had no life assurance;

· Her husband was not financially astute;

· Her husband would have wanted the full amount of the lump sum death benefit to be paid to his wife for her benefit and that of their child.

Ms Winterstein

18 February 2008

· She understood that potential beneficiaries could include in-laws and gave two names for consideration;

· She was certain, because of the major changes that had occurred in his life, that her husband would have wanted to change his nomination form.

29 April 2008

· She and her husband had taken out a mortgage based on their joint salaries;

· They shared their finances equally and their salaries went solely to their living costs, which would have included the costs of bringing up their daughter;

· It was important that she pay off as much of the mortgage as possible in order to be able to afford it on her salary alone;

· Her husband had fallen ill not long after they married and died two and a half months later;

· He had been focused solely on surviving, which meant they had not discussed finances before his death, and he would not have thought to update his nomination form.

Ms R

21 February 2008

· She had only become aware of the lump sum death benefit when Ms Winterstein’s father had contacted her mother and asked that she waive her rights as a nominated beneficiary;

· She had received a copy of Mr Winterstein’s letter of 13 February 2008, but he had not spoken to her directly;

· She believed that her brother had started work at Camden because he wanted a regular income to enable him to get married and start a family, which he had long desired;

· Her brother and Ms Winterstein were already living together at this time;

· It was his choice to split the lump sum death benefit between his wife and his sister, although he had already planned a future with his wife at the time;

· He had ample opportunity in the 18 months following his nomination before he fell ill to change his mind;

· He knew the severity of his illness in November 2007 and therefore had the opportunity to settle his affairs in any way he saw fit.

7 May 2008

· She had been unable to come to an amicable agreement with her sister-in-law;

· She believed that her brother had made the nomination in good faith and had ample opportunity and motive to change it, if that is what he had desired.

6. The Director of Finance came to a preliminary decision to distribute the lump sum death benefit in line with the nomination form. He then sought legal advice. The advice from Camden’s Legal Services is summarised below:

· the issue was not whether or not to deviate from the nomination form;

· Camden must act in a lawful and reasonable manner;

· Camden had absolute discretion, but must follow certain laid down principles;

· Camden needed to consider the evidence before it, which included the nomination form, but also the representations from Ms Winterstein, her father and Ms R;

· they must be satisfied as to the facts of Mr R and Ms Winterstein’s marriage and plans for a family and then consider how relevant these were;

· they must consider whether there was any evidence that Mr R intended to or would have changed his nomination and should bear in mind that he did not leave a will;

· they should note that Mr R had not told his sister that he had nominated her, which might be because he wished it to be a surprise or that he intended to change his mind;

· Camden should base its decision on evidence and not supposition and should not take into account any irrelevant matters;

· the decision should be the Director of Finance’s own independent decision and he should give a reasoned explanation for it.

7. Having received this advice, the Director of Finance confirmed his original decision to follow the nomination form.

8. In his letter of 2 June 2009, Camden’s Director of Finance said,

“In essence the letters from the Wintersteins ask me to deviate from the nomination form whereas the letters from [Ms R] request that the nomination form be adhered to.

I have fully considered the facts put forward by the Wintersteins which they deem material to necessitate an alternative payment basis. These focus on the changes to [Mr R’s] personal circumstances that took place since signing the original nomination and the additional responsibilities he acquired following his marriage to [Ms Winterstein], namely buying a house with her and starting a family.

However, I do not think that there are sufficient grounds for me to overturn the clearly expressed wish of [Mr R] (in his nomination form) that the death grant should be divided equally between the two beneficiaries and I am persuaded by the argument put forward by [Ms R] that [Mr R] had time to change the nomination had he so wished ...”

9. Ms Winterstein challenged the decision through the Scheme’s internal dispute resolution (IDR) procedure. At stage one, on 25 July 2008, her complaint was upheld on the following grounds:

· The Director of Finance had not given sufficiently clear reasons for his decision;

· It was not clear what weight had been given to Ms Winterstein’s responsibilities for raising and supporting Mr R’s child or whether any assessment had been made of her ability to do so;

· It was not clear if any consideration had been given to Ms R’s personal circumstances and, in particular, whether she had been financially dependent upon her brother prior to his death;

· The Director of Finance had not given examples of what he would consider would be ground for overturning a nomination form;

· The provisions of the Scheme implicitly accept that members’ circumstances may change from the time they make the nomination to the time of their death and that is why the administering authority was not bound by the nomination;

· It appeared that undue weight was given to Mr R’s nomination.

10. Following this decision, the Director of Finance reviewed his decision. He issued a further decision on 23 December 2008, which is summarised below:

· The circumstances in which he would consider overturning a nomination form could include:

· the nomination form had not been completed recently and there was a longer gap between the completion of the form and any change in circumstances;

· there had been a sudden death and no opportunity for the deceased member to review their arrangements;

· there was additional information that the deceased member had come to a different view;

· evidence produced by the claimants indicated that it would be reasonable and fair to distribute the lump sum death benefit in a different way.

· None of these applied in Mr R’s case;

· At the time Mr R signed the nomination form, he had already acknowledged Ms Winterstein as his partner and was fully aware of the nature of their joint current and foreseeable future financial commitments;

· The nomination form makes it clear that Camden has absolute discretion to pay the lump sum to persons nominated, personal representatives or any person who appears to have been a relative or dependant;

· He had considered three key factors:

· what were the stated wishes of Mr R;

· what he would have wanted to be done; and

· did the evidence justify distributing the funds in an alternative manner to that stated in the nomination form.

· He had balanced Mr R’s expressed wishes against Ms Winterstein’s circumstances, taken into account all relevant factors, including her entitlement to receive a widow’s pension, the payment of a child’s pension and that the other beneficiary was Mr R’s sister;

· He had taken into account Mr R’s relationship with Ms Winterstein at the time he completed the nomination form.

· He was of the view that the form was completed in contemplation of a long term relationship and the possibility of raising a family and purchasing a property;

· He was also of the view that, notwithstanding the commitment to Ms Winterstein and a future family, Mr R wanted his sister to receive 50% of the lump sum death benefit;

· He did not consider the evidence produced justified disregarding Mr R’s wishes;

· If there was any other evidence of Mr R’s wishes at the time of his death which indicated a change of view, it would be appropriate to take this into account;

· There was no clear information, other than the conflicting views of Ms Winterstein and Ms R;

· In the absence of such clear information and not having known Mr R personally, he had no basis on which to form a different view to that set out in the nomination form;

· He found it difficult to interpose his own suppositions regarding any intention on Mr R’s part to change his view;

· He did not agree that it was unreasonable for him to rely on the nomination form as an expression of Mr R’s wishes; it was the only clear expression of Mr R’s wishes;

· He agreed that Camden was not bound by the nomination form and that it was only one factor in the decision making process, but, for the reasons given, he did not consider it appropriate to overturn the wishes set out in the nomination form in this case.

11. Ms Winterstein appealed under stage two of the IDR procedure. Her appeal was considered by Camden’s Head of Legal Services. He declined her appeal on the following grounds:

· The question before him was not whether he would have come to the same conclusion, but whether the discretion had been exercised reasonably;

· The key to the Director’s decision was the weight he placed on the written nomination;

· Any court, when faced with such a question would place significant weight on such clear evidence;

· A fair approach to take would be to ask what evidence existed which would be sufficient to counter this;
· It was open to the Director of Finance to take the view that the nomination was relatively recent and that her relationship with Mr R existed at the time.

Camden’s response

12. Camden submits:

· The reasons for the decision were set out in the letters of 2 June and 23 December 2008;

· The Director of Finance believes he acted reasonably;

· He had to make his decision having regard to the “indisputable facts”; namely that Mr R’s wishes were set out in writing and, for whatever reason, he did not rescind his original nomination;

· The decision was particularly difficult given the circumstances and the fact that he had received representations from two bereaved relatives with different perspectives;

· As a result, there was a delay in making the decision for which he apologises;

· The lump sum death benefit was paid out in June 2008; therefore, any decision to award the whole sum to Ms Winterstein would require recovery of the payment already made to Ms R.

13. In answer to the question “did you consider Mr R’s child as a potential beneficiary?”, the Director of Finance said,

“I considered [Mr R’s] child and the other changes in his circumstances. However, I decided not to deviate from the wishes expressed in the nomination form as I felt that [Mr R] had the opportunity to revise his nomination before his death had he wished to do so. Had there been tangible proof that [Mr R’s] intentions regarding the disposal of assets had changed since signing his nomination form (such as the existence of a last will and testament) it is highly likely that I would have exercised my discretion differently.”

14. The Director of Finance has further explained that he did not seek further information from Ms R because he had decided not to deviate from the wishes expressed by Mr R in his nomination form. He has explained that the delay in coming to a decision was caused by his other priorities and commitments as Director of Finance.

Conclusions

15. The decision as to the distribution of the lump sum death benefit is an absolute discretion to be exercised by Camden, as the administering authority.

16. The relevant legal principle is by now well-established. I may only interfere with the exercise of a discretion if the decision maker has acted improperly in reaching the decision in that:

· he failed to take into account all relevant factors or took into account irrelevant factors;

· he asked himself the wrong question;

· he misdirected himself on a point of law, for example, he adopted an incorrect interpretation of the relevant regulation; or

· he arrived at a perverse decision, i.e. a decision no reasonable decision maker, properly advising himself of all the relevant circumstances, could reach.

17. The questions for Camden were who were the legitimate potential beneficiaries for the lump sum death benefit and how should the benefit be distributed amongst them.

18. Having reviewed the evidence before me, I find it difficult to conclude that this is the question the Director of Finance asked himself. Rather, he asked himself whether there were grounds on which he should “deviate from the wishes expressed in the nomination form”.

19. The nomination form is a relevant factor in determining who the potential beneficiaries are because one of the categories is a nominee. And the mere fact of nomination (whether or not the nominated person would otherwise be eligible) is itself material, in that it was indicative of Mr R’s wishes at the point he signed the form.

20. However, the Director of Finance in my judgment approached the question in the wrong way. His starting point was that the nomination form should be adhered to unless there was good reason not to. Only if there was, would the circumstances of the potential beneficiaries (nominated or not) be enquired into.  
21. In looking at whether there was any reason not to follow Mr R’s wishes the Finance Director restricted himself to matters that he knew had changed since Mr R had completed the form – being Mr R’s marriage, the purchase of a home and the expectation of a child. The consequence was that the Finance Director entirely disregarded what the circumstances of the alternative beneficiaries (in particular Ms R) were. No enquiry was made about her circumstances, or whether there had been any change in them since Mr R completed the nomination form.
22. Nor was any enquiry made about other beneficiaries. That said, I am not suggesting that Camden needed to trawl for other potential beneficiaries however remotely related. But I do find it strange that Camden relied on Ms Winterstein to give details of “competitor” beneficiaries. There would have been more sensitive ways of finding out what Mr R’s family circumstances were.
23. Finally, I think there was a factor that Camden did not have regard to at all – which was that the nomination form was completed as one of the formalities of joining the Scheme. There was a different stimulus then than at the times that Mr R’s circumstances changed and the existence of the form needed to be considered in that light. As with all other factors, the weight to be given to this is a matter for Camden.
24. In passing I also note that there is a feature of the regulations that Camden seem to have disregarded altogether. It is that there is a discretion as to how much the death grant should be – from nothing up to a ceiling of twice Mr R’s pay.  (The regulations say that Camden “in their absolute discretion may make payments” and then says what the maximum aggregate payment is.) Naturally there has been no complaint about the apparent decision to pay the maximum, though I cannot see that it was ever made other than by default on the basis that Camden thought they had to make the maximum payment to one or more recipients.

25. In view of the above, I find that Camden did not exercise its discretion properly.  Specifically it disregarded the relevant matters referred to in paragraphs 19 to 23. I am remitting the decision for further consideration.

26. I reach this finding notwithstanding the IDR stage two decision, with which I do not agree for the reasons given.

27. It is entirely for Camden to determine its internal arrangements for making the decision, but I am recommending that it give serious consideration to delegating the task to someone other than its Director of Finance. Whilst I fully accept that he acted with integrity, it would help to draw a line under what has gone before if a fresh pair of eyes were to consider the case this time.

28. I also note Camden’s assertion that any change to the distribution of the lump sum death benefit would first require recovery of some of the payments already made. This is not the case. If, after giving proper consideration to the distribution of the lump sum, Camden come to the view that the recipients should be different. That will mean that the previous payments were made in error. They may or may not be recoverable as payments made in error. But Camden must pay the correct sums to the relevant beneficiaries regardless of whether or not it can recover any incorrect payment. 

29. It took almost exactly five months for Camden’s decision to be reviewed. There was no new evidence gathered. The Finance Director says it was due to other commitments. I find that the delay will inevitably have caused additional distress at a difficult time.

30. I find that there should be some recognition of the distress and inconvenience Ms Winterstein has suffered as a result of the maladministration I have identified.

Directions

31. I direct that, within 28 days of the date of this determination, Camden will reconsider the distribution of the lump sum death benefit payable in respect of Mr R. It will do so having first taken the appropriate steps to identify potential beneficiaries and to obtain sufficient appropriate information about each for them to give due consideration to the distribution.

32. I also direct that, within 14 days of the date of this determination, Camden will pay Ms Winterstein the sum of £250 for the distress and inconvenience she has suffered.

TONY KING

Pensions Ombudsman

10 November 2009
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