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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mrs S Ellis

	Scheme
	NHS Injury Benefits Scheme (the Scheme)

	Respondents
	NHS Business Services Authority (NHSBSA)


Subject

The NHSBSA has declined Mrs Ellis’s application for a Permanent Injury Benefit (PIB).  Mrs Ellis was initially refused an injury benefit on the grounds that she had not suffered a ‘qualifying injury’.  This decision was reversed on subsequent appeal, but she was then assessed as having suffered no impairment to earnings.  Mrs Ellis disagrees with the NHSBSA’s decision not to award her a PIB on the basis that it claims she has not suffered a permanent loss of earnings in excess of 10%.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint cannot be upheld against NHSBSA because an assessment of earnings ability across the whole field of employment is acceptable and there is insufficient evidence to show NHSBSA’s decision was perverse based on the facts presented.
DETAILED DETERMINATION

Material Facts

1. PIB would be payable in respect of an injury or illness that is wholly or mainly attributable to Mrs Ellis’s employment and that caused a permanent reduction in her earnings ability of more than 10%.

2. From November 1995 Mrs Ellis worked at the Derbyshire Royal Infirmary in a variety of roles.  From about 2001 she was employed as a Theatre Health Care Assistant (HCA) and this included working in the anaesthetic and recovery rooms.  Her employer was the Derby Hospitals NHS Foundation Trust (the Trust).  At the relevant time, Mrs Ellis was working 36 (out of 37½) hours a week.
3. Mrs Ellis developed breathing problems in March 2006 and had to refrain from work.  She says she returned to work on 5 May 2006 but went on sickness absence again from 11 May 2006.  She did not return to work thereafter.
4. The Trust’s Occupational Health Unit reviewed Mrs Ellis during her absenteeism and she was seen by Dr Osunsanya, a Consultant Occupational Physician.
5. Dr Osunsanya referred Mrs Ellis to a specialist at the Birmingham Chest Clinic (part of the Heart of England NHS Foundation Trust) as they had expertise in dealing with her type of condition.  At the end of July 2006 Dr Osunsanya wrote to the Trust saying initial feedback indicated that Mrs Ellis was being assessed for possible work‑related asthma but investigations had yet to be concluded.
6. Mrs Moore of the Occupational Lung Disease Unit of the Birmingham Chest Clinic (BCC) conducted specific bronchial provocation tests for Glutaraldehyde, Isoflurane and latex.  Mrs Ellis underwent these various tests on 14th, 15th, 16th, 17th, 30th and 31st August 2006 as well as a further test on 1 September 2006.  Mrs Moore’s conclusion was that Mrs Ellis had a dual asthmatic reaction to Isoflurane with associated symptoms of wheeze, which was more marked on the second day when the exposure was lower but for longer.
7. Dr Needham, a Specialist Registrar in Respiratory Medicine at BCC, wrote to Mrs Ellis’s GP practice on 20 September 2006 giving a diagnosis of Occupational Asthma and listing the medication that they had prescribed.
8. In a letter dated 27 September 2006 to the Trust, Dr Osunsanya said that he had received a report detailing the outcome of Mrs Ellis’s recent tests and he believed it was reasonable to infer that Isoflurane was a possible trigger of her work‑related symptoms and she should refrain from further exposure to this agent even in extremely low concentrations.
9. Dr Osunsanya opined that this case was reportable under RIDDOR and considered there was sufficient information to suggest the Trust explore the possibility of placing Mrs Ellis on suitable alternative duties following a detailed COSHH risk assessment.  Although the tests did not show a significant response to Glutaraldehyde, Dr Osunsanya believed it might be prudent for Mrs Ellis to also avoid exposure to this known respiratory sensitizer.  He also said the question of whether or not Mrs Ellis could work in the hospital would have to depend on the outcome of the Trust’s risk assessment.
10. After Mrs Ellis’s follow-up appointment at BCC on 12 October 2006, Dr Jaakkola, a Consultant in Occupational Lung Disease, wrote to her GP.  He confirmed the diagnosis of occupational asthma due to an anaesthetic gas Isoflurane and said he had told her the most important treatment was not to be exposed to this causing agent.

11. Following a meeting with Mrs Ellis on 6 February 2007, the Trust wrote to her on 23 February summarising the outcome of that meeting.  It was concluded that redeployment opportunities for HCA posts needed to be investigated.  Further, once posts had been identified, Risk Management and Occupational Health would need to be consulted.  As Mrs Ellis had been absent from work for almost a year, the Trust would need to make decisions about her future employment and the position would be reviewed in April 2007.  If a search for suitable alternative posts was not successful she would be given 12 weeks’ notice although alternative employment would continue to be searched during her notice period.
12. On 11 April 2007 the Trust held a long term sickness review meeting, which Mrs Ellis was unable to attend.  The Trust wrote to Mrs Ellis the next day saying wards 46 and 47 only had two night posts for HCAs, the cancer wards were not appropriate due to chemicals, the renal wards were not suitable due to strong chemicals and surgical wards were not suitable due to patients returning from theatre.  
A suggestion of whether or not Mrs Ellis would consider administrative and clerical roles within the Trust was going to be made but, in her absence, her union representative said he would discuss this with her after the meeting.  At that meeting, the Trust gave notice of its decision to terminate Mrs Ellis’s employment on the grounds of capability due to her ill health on 8 July 2007 unless suitable redeployment could be found before then.
13. A ‘post meeting note’ appeared at the bottom of the Trust’s letter dated 12 April 2007 saying there were two vacancies within the Medical Directorate.  Mrs Ellis had been contacted after the meeting about these positions but she believed they would not be suitable because of the general stress.  Also, Mrs Ellis had agreed to be considered for suitable administrative and clerical posts. 

14. Mrs Ellis was dismissed with effect from 10 August 2007 (having been extended due to annual leave).  Shortly before leaving, she applied for and was subsequently awarded ill health early retirement (with enhancement).

15. The Trust completed its part (Part A) of the application for injury benefits on 21 February 2008.  Mrs Ellis completed her part (Part B) on 26 March 2008.  Accompanying this application form was a medical report dated 30 December 2006 from Dr Johnston, a Consultant Respiratory and General Physician, addressed to the Court.  This medical report had been prepared in relation to a damages claim Mrs Ellis had brought against the Trust.  It is believed the Trust submitted this additional evidence.
16. Mrs Ellis’s GP, Dr Register, wrote a ‘To Whom It May Concern’ letter on 26 February 2008 giving information on her past and present medical conditions.  She said it was very difficult to predict when Mrs Ellis would be fit to return to work but she was unable to return to her previous job.  It was also hard to predict whether part time work would be more appropriate at least initially.
17. In response to a letter from Mrs Ellis of 25 February, Dr Jaakkola replied back to her on 14 March 2008 re-confirming his opinion and test results.

18. On 27 May 2008, the NHSBSA’s medical advisers, Atos Healthcare (Atos), wrote to Mrs Ellis saying it could not recommend entitlement to PIB because they were unable to conclude she suffered an injury that was wholly or mainly attributable to the duties of her NHS employment.  Atos also said,

“Reason for the decision

This is an application for Permanent Injury Benefit based on the development of occupational asthma due to isoflurane.  Her GP notes have been reviewed, along with the OH notes, and a number of specialist letters and reports.

She has a long standing constitutional asthma which is first noted in her GP record in 1996.  This seems to have caused occasional problems since then.  Early in 2006 she appears to have developed more significant problems, and on subsequent investigation has been found to have developed a sensitivity to isoflurane, an anaesthetic agent.  This is almost certainly work acquired.  This testing also excluded sensitivity to latex or glutaraldehyde, confirming the presence of an underlying constitutional asthma.

Her asthmatic symptoms have reverted to their base line level on removal [from] the area where she would be exposed to the trigger, and she has been given IHR as she is no longer capable of working in theatres.

She is perfectly capable of working in any other area of health care, as isoflurane is entirely restricted to anaesthetic use, and is not found in any other circumstances.  There is therefore no PLOEA.  At present she is suffering from stress and anxiety due to the events surrounding her diagnosis.  However, in a young woman, who has suffered no permanent damage, this would be expected to resolve in the near future.  The criteria for PIB are therefore not met.”

19. Mrs Ellis invoked the Scheme’s internal dispute resolution procedure (IDRP) and her application form, dated 13 June 2008, was dealt with by the NHSBSA on 26 June.  Its decision was not to uphold her complaint.  It said that, whilst it acknowledged the injury she had experienced through work it assessed her as suffering no Permanent Loss of Earnings Ability (PLOEA).  Further, the issue it and its medical advisers must consider was to what degree the health problems Mrs Ellis experienced arising from exposure to isoflurane gas at work were likely to have caused her a PLOEA.  NHSBA also said, 
“… when our medical advisers reviewed your application in May 2008 they accepted that you had suffered an injury however they considered that your exposure to isoflurane gas had aggravated your constitutional asthma condition rather than wholly or mainly caused it.  Once removed from the areas of work that might trigger some reaction, our medical advisers believed that your condition would settle down over time and it was reasonable to suppose that you will remain capable of working in other areas of healthcare.

20. In an undated letter to the NHSBSA (which Mrs Ellis says was typed on or around 11 June 2008 and received by NHSBSA in July 2008) Mrs Ellis stated that she disagreed with its decision.  She gave her reasons why she thought her condition was wholly and mainly attributable to her NHS duties, and the fact that the Trust could not find any suitable positions for her indicating many more areas where she could not work which was contrary to their view.  She objected to the reference that ‘as a young woman who has suffered no permanent damage’ and said that she diagnosed with 20-30% loss of lung faculty which was not likely to improve with age.  She would always be an out-patient with BCC, with her next appointment being November 2008.
21. The letter from Mrs Ellis was treated as instigating the second stage of the IDRP.  The NHSBSA gave an interim stage‑two decision in its letter to Mrs Ellis of 3 September 2008.  Having reviewed the papers again and in the absence of any new evidence, the NHSBSA said it doubted that it could come to a different conclusion.  However, before making a final decision it would consult its medical advisers.

22. In the meantime, Mrs Ellis asked the NHSBSA to put matters on hold while she sought further letters from her GP and specialist at BCC.

23. On 18 September 2008 Professor Burge of the BCC wrote to Mrs Ellis saying:

“The situation is difficult.  There is no problem with substantiating the diagnosis of occupational asthma from Isoflurane.  Unfortunately, this does not necessarily get you permanent incapacity benefit on the NHS Pension Scheme.  It all depends on whether you are fit to do any kind of work.  If you are fit to do some form of work with less pay, then I believe the Scheme ought to make up the difference.
Dr … Robertson, who works for us, is the best expert at these and I am asking him to see you about this.”

24. On 14 October 2008 Dr Robertson of the BCC wrote to Mrs Ellis following a visit to him that day.  Extracts from his letter said,

“Given that your symptoms have been present for 3 years and have continued whilst being away from exposure for the past 18 months, then I think it reasonable to conclude that your symptoms are permanent and that you are likely to require treatment for your asthma for the rest of your life. The current percentage disability on your breathing tests today was that your FEV1 was 22% below average and your FVC was 22% below average.  This was whilst on treatment.  I believe that the Industrial Injuries [Disablement] Benefit assessment has assessed that you are 15% disabled on treatment.
In essence I believe that you have significant disability present and that this will preclude you from doing jobs which have exercise requirements requiring much in the way of walking or indeed any other physical activity such as lifting and carrying etc.  
You would also be precluded from working in any area which might expose you to dust fumes, mists or vapours.  During exacerbations you will have an increased level of sickness absence and indeed it may be that your level of asthma is such that it precludes you from full time working.”
25. The two letters from BCC were submitted to NHSBSA on 4 November 2008 by the Pensions Advisory Service (TPAS), who by then were assisting Mrs Ellis.
26. The NHSBSA referred the papers back to its medical adviser prior to writing to Mrs Ellis on 5 December 2008 with its decision, which was not to uphold her appeal.  The NHSBSA said that, although it accepted Mrs Ellis had developed occupational asthma whilst carrying out the duties of her NHS employment due to her exposure to Isoflurane, it considered this had not caused a permanent loss of earnings ability of more than 10%.  Extracts of the advice the NHSBSA had received from its medical advisers, which it concurred with, said,
“A claim for permanent injury benefit failed because, although it was accepted her condition was attributable to her NHS employment, there was judged to be no permanent loss of earnings as her lung function test had returned to baseline.  This is reflected in records of lung function undertaken at intervals since the cessation of exposure – with normal lung function recorded on 12 October 2006, 13 December 2006, 30 April 2007 and 19 November 2007.
For this appeal she has provided further supporting evidence from Dr Robertson to the effect that when he saw her, her lung function showed a reduction 22% below average. …

Even if the most recent lung function test were reflective of her usual level, this should not preclude full-time employment, but it is accepted her options will be limited by a requirement for work in a clean environment (free of dust and fumes) and avoiding exertion.  For example, an office role would be suitable.  The role of administrative assistant with the DWP would be an example of suitable employment.  At the time her employment ceased in 2007 this attracted a salary of £16,260.  In her previous role, her notional full-time equivalent salary was £14,484.80.  There has therefore been no permanent loss of earnings. …” 

27. NHSBSA says that Atos subscribe to Income Data Services Ltd and are therefore able to access data about the latest pay rates for a range of postulated employments.

28. TPAS responded to the NHSBSA on 31 December noting it had considered Mrs Ellis’s ability to work across the whole of the general field of employment, not just within her own job, field or the NHS.  It queried whether consideration of occupations outside her own employment within the NHS or a similar role within the NHS was extending consideration of her ability to work too far.  Its argument for this was that The National Health Service (Injury Benefit) Regulations 1995 did not appear to define ‘earnings ability’.  A previous Determination (G00433 - Thompson v Derby Daily Telegraph), whilst about the payment of an incapacity early retirement benefit, demonstrated that where the criteria for entitlement or otherwise of a benefit is not defined it was necessary to have regard to the judgment of Harris v Shuttleworth (Court of Appeal).  In that case, there was no definition of ‘incapacity’, and it was deemed consideration of further employment should be restricted to the individual’s present or similar employment with their or other employers.
29. The NHSB replied to TPAS on 17 February 2009 saying it believed it had applied the proper test.  It said the other cases referred to were not relevant to Mrs Ellis’s case as they were answering different questions in different contexts.  It has previously granted Mrs Ellis an ill-health early retirement pension on the basis that she was incapable of remaining in her former NHS employment.  In context, earnings ability relates to the ability to earn income.  It is not limited to the loss of income from the post in question and is not to be assessed against that post.
30. Page 4 of the booklet given to Mrs Ellis about the Scheme says,

“Permanent injury benefit
Permanent injury benefit (PIB) may be payable if the injury causes a permanent reduction in your earning ability of more than 10% in the general field of employment.  It can be paid if:

· The number of hours you are able to work is permanently reduced; or

· You have to change to a lower paid job; or

· You have to leave your NHS employment.”
Summary of Mrs Ellis’s position  
31. Mrs Ellis believes that NHSBSA were wrong in its administration and decision as to her entitlement.  Her application was originally declined because NHSBSA did not believe her condition was ‘wholly or mainly attributable’ but it is now being declined as it does not consider she has suffered a PLOEA of more than 10% in the general field of employment.  She believes this change of reason for refusal of the benefit shows a certain lack of consistency on the NHSBSA’s part in the administration of her case and appears very unfair.

32. BCC is renowned as one of the most expert departments in the field of occupational lung disease and Dr Robertson is a senior consultant there.  Atos are a panel of general doctors who have not had the benefit of actually consulting/examining her and whose judgement in this case was found to be incorrect when reviewed by the NHSBSA.

33. The use of Atos by the NHSBSA is not applying careful weighting as the original decision made by Atos on her case was that they did not believe her condition was work-related.  Atos believed her condition would resolve itself over time and was not permanent.  This opinion was then changed by the NHSBSA on appeal.  The medical evidence was reviewed by NHSBSA and it concluded a different result and agreed with the medical evidence provided that her condition was work-related. 

34. The comments given in NHSBSA’s stage one decision letter about remaining capable of working in other areas of healthcare suggests that they consider the consideration of the general field of employment, as referred to in the Scheme’s guidance booklet, in this context to be within the health care environment.

35. At the second stage of the IDRP, the decision makers considered her ability to work across the entire field of employment and not just within her own field as a health care assistant within the operating theatre environment.  There seems to have been a change in their interpretation of their own rules, and seems like it has been made specifically to provide a decision on her application.  She believes that, in respect of herself her general field of employment should be taken as being within an operating theatre or similar hospital/healthcare environment.
36. As the Regulations of the Scheme do not define the meaning of ‘earnings ability’ she believes the decision makers have applied too wide a view as to what employment could be undertaken and in considering the matter it should have been restricted to consideration of further employment either within her own field or similar employment.
37. She was working 36 hours a week, which she had been doing for some years prior to the onset of her condition.  This is only a slight reduction on a full-time position of 37½ hours a week.

38. The NHSBSA believe she could take up full time alternative position in a different environment.  However, Dr Robertson reported in October 2008 that he believed her level of disability would preclude her from taking up a full‑time working position.  This was echoed by her GP.  Nonetheless, the NHSBSA’s did not alter its decision.
39. Her condition should be considered permanent.  Tests have concluded she has suffered a permanent loss of lung function of 22%.  She would not be able to return to any job to the same level as before the onset of her work-related lung disease.  She therefore believes she has suffered a PLOEA of greater than 10%, even if it is accepted that any job in any field of employment is considered acceptable, i.e. not just the field of her own previous employment.

Summary of NHSBSA’s position  
40. A clear statement from its medical advisers that they accepted Mrs Ellis’s occupational asthma was wholly or mainly attributable to the duties of her NHS employment but that she suffered no PLOEA only came about at the point of the second stage of the IDRP.

41. Its medical advisers had all along attempted to distinguish between the effects of Mrs Ellis’s constitutional asthma and her occupational asthma in relation to her PIB claim.  In initially asserting an overall view that her injury condition was not ‘wholly or mainly attributable’, with the benefit of hindsight, it might have been better if they had set out that they had assessed her claim against two separate asthma conditions but only one asthma condition met the necessary attribution criteria.

42. NHSBSA accepts that Mrs Ellis has suffered an injury condition (occupational asthma) that is wholly or mainly attributable to the duties of her NHS employment, however, the effect has been limited.  Any permanent problems with asthma are largely the product of her constitutional asthma that is not wholly or mainly attributable to her NHS employment.
43. In relation to PLOEA it is considered that Mrs Ellis might reasonably expect to continue working normally until age 65 in a different capacity without any loss of earning ability.

44. In assessing any PLOEA it will identify a postulated (alternative) suitable employment that the applicant is likely to be able to undertake before reaching retirement age, and compare the potential income from that with the income the applicant was receiving up to termination of employment.  
           It takes into account only the accepted condition, age, intellectual and academic ability, qualifications and experience.  But it does not take account of availability of such alternative employment as may be suggested for comparison purposes, nor the applicant’s disinclination to take up such alternative employment.
45. The job description for Theatre HCA shows the essential core competencies, experience and qualifications that Mrs Ellis was required to possess, which was used when considering alternative suitable employment.
46. Its decision is based upon fair and balanced evidence having sought suitable medical opinion using information obtained, and that as a result the decision is neither perverse nor unjust.
Conclusions

47. Mrs Ellis has expressed doubts about consistency.  Certainly there may have initially been flaws in relation to the decision making process, i.e. that the decision should be made by NHSBSA rather than Atos, which appears not to have been the case when her application was originally assessed in May 2008.  NHSBSA are entitled to rely on the advice given by their medical advisers but this should be an active choice rather than a passive acceptance.  However, when Mrs Ellis’s case was reconsidered during the IDRP it is evident that NHSBSA was clearly involved.  I am therefore satisfied that the matter was properly reconsidered by them and, this effectively negated the earlier maladministration.
48. The first test is whether the injury is wholly or mainly attributable to the duties of the employment.  If that test is satisfied then the next question is whether the person has consequently suffered a permanent reduction in earning ability of greater than 10%.

49. It is accepted by NHSBSA that Mrs Ellis’s condition of occupational asthma is attributable to the duties of her NHS employment, but NHSBSA do not accept that she has suffered a permanent loss of earnings as a result of that condition.
50. NHSBSA’s medical advisers have assessed Mrs Ellis’s loss of earning ability on the basis that she is capable of undertaking non-physically demanding work.  They have suggested a role such as an Administrative Assistant with the DWP.  The cases that TPAS have referred to involved whether a person was incapacitated  to the extent to gain an ill health early retirement pension.  In order to qualify for an ill health retirement pension, Mrs Ellis had to be permanently incapable of efficiently discharging the duties of her NHS employment.  The Injury Benefit Regulations refer to a loss of earning ability, which encompasses alternative employment both within the NHS and outside it. Thus, the fact that Mrs Ellis is unable to return to her former post as a Health Care Assistant is not sufficient, in itself, to qualify her for an injury benefit.
51. NHSBSA has explained that it measures loss of earning ability against a postulated (notional) job and compare potential earnings from this job with the individual’s NHS earnings.  It says that it takes into account the individual’s accepted condition, age, intellectual and academic ability, qualifications and experience, but not the availability of the alternative employment or the individual’s inclination or otherwise to take up such employment.  I see nothing wrong with this approach.
52. Mrs Ellis says her condition should be considered permanent, but that is not the point.  Certainly a condition would need to be permanent in order to have a permanent effect on her earnings.  However, it is possible to have a permanent condition which may not result in a permanent loss of earnings ability.  So it is the permanence of the loss of earnings ability that is the criteria/test.

53. The breathing test results given in Dr Robertson’s letter of 14 October 2008 showed a reduction of 22% compared to the average person, and Mrs Ellis asserts this is the level of permanent loss.  Whilst the BCC say her condition is permanent, tests on other days have given lower percentage reduction readings as far as her breathing capacity is affected.  Even so, Atos Healthcare considered her case as if this level of reduction in her lung capacity were her normal level.
54. Mrs Ellis considers that she would not be able to return to any job to the same level as before the onset of her work-related lung disease.  This may be so, but that is not the right way to look at the matter.

55. Although NHSBSA accepts Mrs Ellis has occupational asthma, its position is that Mrs Ellis also has another asthma condition which is constitutional.  There is mention of seasonal asthma on her occupational health record of October 1995 which must have formed part of her medical assessment prior to joining employment, as it pre-dates the start of her employment at DRI.  Also, Dr Johnston also concluded she suffered from constitutional asthma and, having had access to her GP’s records, commented on the reference of 1 January 1996 to asthma.  Having two asthma conditions will complicate matters, as any permanent loss of earnings ability has to derive from the occupational asthma condition rather than the constitutional asthma condition.
56. Mrs Ellis wishes, quite understandably, to promote Dr Robertson’s opinion on the basis that he is an expert/specialist in occupational lung disease who has seen her and undermine the opinions of the doctors at Atos Healthcare.  However, the doctors at Atos Healthcare specialize in occupational health.  The advice received from Atos Healthcare was based, in particular, on medical reports from the Trust’s occupational health unit, Dr Johnston and the various treating specialists.  Whether the medical adviser, who is asked to provide an opinion, physically examines and talks with the patient is a matter for the judgement of that doctor.  There is in principle nothing wrong with the doctor making his report on the basis of reviewing the patient's medical history and test results.
57. Mrs Ellis has cited the opinion offered by Dr Robertson, in his letter of 14 October 2008, that the level of her asthma is such that it may preclude her from full‑time working.  To a lesser extent, this is supported by her GP who did say that it was hard to predict whether part-time work would be more appropriate at least initially.  The hours that Mrs Ellis has worked since joining the Trust have fluctuated and her employment has been a mixture of part‑time and full‑time.  But, in any event, I note that Mrs Ellis was working part-time when the occupational asthma first began, albeit nearly full-time.  Neither of these doctors has qualified how much part‑time work Mrs Ellis may be capable of.  Further, Dr Robertson said her asthma precluded her from doing jobs with certain activities.  It is not clear whether he had considered whether and what alternative employment Mrs Ellis might find outside the NHS.  The relevant question was not what type of work Mrs Ellis might be precluded from doing, but whether and to what degree she was capable of any work and the income such work might provide her.
58. The NHSBSA prefer the opinion of its own medical adviser which considers that Mrs Ellis is able to undertake work of a sedentary nature and, having made an evaluation of the earnings from this type of work, has recommended the PLOEA is not more than 10%.  There is nothing intrinsically wrong with a decision maker favouring one opinion over another, provided that this has been preceded by a careful weighing of the available evidence.  Atos and the NHSBSA do appear to have had sight of all the available medical evidence.  I am not persuaded that the decision has been shown to be perverse.
59. Weighing the evidence and giving weight to the evidence are two separate things.  Mrs Ellis casts doubt on the weighting given by NHSBSA to Atos’s opinion because of the previous opinions of Atos which she regards as incorrect.  Nonetheless, provided it has considered all the evidence, it is a matter for NHSBSA, as decision-taker, to put whatever weighting it wishes to each piece of evidence.  The view given by Atos and expressed in NHSBSA’s decision letter of 5 December 2008 appears to have persuaded the NHSBSA that Mrs Ellis’s condition of occupational asthma was work related.  It does not follow that no careful weighing of the evidence has taken place because Atos may have revised its previous views.  Indeed, a change of view suggests reconsideration of the evidence.

60. I therefore do not uphold her complaint.

JANE IRVINE

Deputy Pensions Ombudsman 

21 January 2010 

Appendix
The National Health Service (Injury Benefits) Regulations 1995 (SI 1995/866)
61. Regulation 4 sets out the scale of benefits. Regulation 4(1) provides:

“… benefits in accordance with this regulation shall be payable by the Secretary of State to any person to whom regulation 3(1) applies whose earning ability is permanently reduced by more than 10 per cent by reason of the injury or disease, ...”
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