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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mrs C Lindsley

	Scheme
	Local Government Pension Scheme (the Scheme)

	Respondents
	The Soldiers, Sailors, Airmen and Families Association (SSAFA) 
London Pensions Fund Authority (LPFA)


Subject

Mrs Lindsley’s complaint is that she has been wrongly refused ill-health retirement.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against SSAFA to the extent that 
· there was an improper assessment of the likely consequence of treatment options;

· the doctor certificating Mrs Lindley’s retirement application did not meet the required independence criteria. 
As a result, Mrs Lindsley’s application for ill-health retirement has not been properly considered. 
The complaint should be upheld against LPFA to the extent that their decision 

upholding SSAFA’s decision to refuse Mrs Lindsley’s application for ill-health retirement

did not recognise this improper assessment.  
DETAILED DETERMINATION

As relevant, Local Government Pension Scheme Regulations 1997 (as amended) 
1. Regulation 27:


A member is entitled to an ill-health pension if they leave:
“a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority because of ill-health or infirmity of mind or body”.
2. “comparable employment” means:
“employment in which, when compared with the member’s employment –

(a) the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member’s ill-health or infirmity of mind or body; and

(b) the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member’s employment”. 

3. “permanently incapable” means:
“the member will, more likely than not, be incapable, until, at the earliest, his 65th birthday”.

4. Regulation 97:

“(9) Before making a decision as to whether a member may be entitled under regulation 27…on the ground of ill-health or infirmity of mind or body, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body. 

(9A) The independent registered medical practitioner must be in a position to certify…(a) he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested…” 

Material Facts

5. Mrs Lindsley was a Community Nurse Team Leader (based in Germany) for SSAFA.  
6. In June 2005, she was operated on to relieve symptoms associated with fluid pressure on her brain.  

7. After the operation, a number of symptoms persisted and epilepsy and “brief absences” (lasting up to 30 seconds, during which time she appeared vacant and unresponsive) started. From September 2006, Mrs Lindsley went on extended sick leave and subsequently applied (in February 2007) for ill-health retirement.
8. SSAFA asked Dr Matthews (Occupational Health Physician for BUPA Wellness), an independent registered medical practitioner, to assess Mrs Lindsley’s ability to do her job (to aid their consideration of Mrs Lindsley’s continued employment).  

9. Dr Matthews concluded that Mrs Lindsley was incapable of returning to work in any capacity for the foreseeable future.

10. Later, Dr Matthews notified SSAFA’s Occupational Health Advisor that a report received from Dr Weeks (Consultant Neurologist) advised “the possibility of epilepsy such that [Mrs Lindsley] is unfit to drive a motor vehicle”.  Dr Matthews concluded:  “It is certainly possible to say that she will be unfit to drive a motor vehicle until her normal retirement age”.

11. On 26 June, SSAFA notified Mrs Lindsley:

· based on the medical evidence it was too early to conclude that she was permanently unfit for work, but since she wished to pursue her ill-health retirement they had agreed to fund her assessment with regard to this;
· her employment was to be terminated with immediate effect on the grounds of “continued ill-health and incapacity to work”.

12. Mrs Lindsley appealed both decisions. 
13. SSAFA asked Dr Matthews to assess Mrs Lindsley for ill-health retirement and advised, concerning  ‘comparable employment’:
“…we believe that there would be a comparable job in the form of a Primary Care Nurse (Practice Nurse) which she could undertake, once she is fit to work. This post does not require driving. In house training is available…Accommodation can be provided close to medical centres”. 
14. On 27 July, after assessing Mrs Lindsley, Dr Matthews submitted to SSAFA his declaration that, on the balance of probabilities, Mrs Lindsley was not permanently incapable of employment in a comparable job. Dr Matthews stressed the declaration was issued subject to the post (Primary Care Nurse) not requiring driving a car. Mrs Lindsley was then 55 years old.
15. On 6 August, Dr Matthews received a letter from Dr Weeks typed on 29 July. Dr Weeks reported that Mrs Lindsley had been having blank spells and had had one night-time episode (not witnessed) where she regained consciousness on the floor having been incontinent.  He said:
“I think that this is further evidence that she has epilepsy, which would make her unable to work at the present and foreseeable future”. 

16. Dr Matthews copied Dr Weeks’ letter to SSAFA and commented that whilst the confirmation of Mrs Lindley’s epilepsy meant she was unable to drive and could not do safety critical work, nevertheless he remained of the opinion that “she would be capable of an alternative role which was clinic based once she has established control of her seizures on anti-convulsant medication”. 
17.  Dr Matthews wrote to Dr Weeks to clarify the situation. In response Dr Weeks said:

“I agree that if the [epileptic] attacks settle on anti-epileptic medication then alternative employment could be achieved if this did not involve driving. This could be a desk based or A & E based job as long as access to and from work without driving was feasible and clearly that she did not need to drive for such work”.
18. SSAFA did not specifically obtain advice as to the likelihood of Mrs Lindsley’s epilepsy being controlled to enable her to return to comparable work and duly decided to refuse Mrs Lindley’s ill-health retirement application.

19. On 10 September, Mrs Lindsley attended the appeal hearing on her termination of employment. The notes of the meeting state:

· Mrs Lindsley’s appeal was based on Occupational Health Advice from SSAFA that there was a comparable job she could do.
· Mrs Lindsley was not convinced a comparable post would be accessible without driving (German public transport was not good) and that accommodation would be near the Medical Centre.  Her epileptic condition meant she could not use stairs and should not work shifts.
· SSAFA replied that a comparable job could be as a Primary Care Nurse (PCN) and that it was up to SSAFA to ensure her home accommodation was near the Medical Centre and there was no requirement for her to drive. 
· Mrs Lindsley confirmed she would prefer to return to work, rather than take voluntary early retirement. 

· Mrs Lindsley said her Consultant (Dr Weeks) had advised her it was likely it would  take a year or two to stabilise her condition (to enable her to return to work) and, based on her age, 30-40 per cent of patients do not respond to treatment.
20. At the time of the appeal hearing SSAFA asked the Nursery and Midwifery Council (NMC) for advice on whether Mrs Lindsley would be prohibited from undertaking a comparable post if her epilepsy was under control, she was deemed fit for work and appropriate adjustments were made to her job (that is the job did not involve driving, was ground floor based and did not require working alone with a patient). NMC’s advice to SSAFA was that in principle, providing Mrs Lindsley’s  epilepsy was under control with medication, it would not prohibit her working in a comparable post  

21. On 18 September, SSAFA notified Mrs Lindsley of their decision on her employment:

· She would remain an employee (receiving no salary or benefits).

· When she felt fit to return to work SSAFA would arrange a medical examination to confirm this and any adjustments required to enable her return to work.
· SSAFA would then look to see if there was any suitable employment available. If none could be found after six months her employment would be terminated (by redundancy).

· Until she returned to work, SSAFA would annually review her employment, which may be terminated if there was no sign of her being able to return to work.

· If she did not wish to remain an employee she could take voluntary early retirement.
22. Later that month, mainly for financial reasons Mrs Lindsley resigned her employment (“I need to have some income and at least the pension will give me a small stipend to work with”). Mrs Lindsley applied for early retirement and appealed SSAFA’s decision not to grant her ill-health retirement (on the understanding that if her appeal was successful her retirement benefits would be equated to her ill–health retirement award).
23. Mrs Lindsley’s retirement application was processed and her appeal was considered under the Scheme’s two-stage Internal Dispute Resolution (IDR) procedure.

24. In her IDR stage one application, Mrs Lindsley stated reasons for appealing SSAFA’s original decision were:

· Dr Matthews’ declaration was based on the premise that a comparable job was being offered, which was not the case;
· Dr Weeks’ view was that it was unlikely she would be able to return to work in the foreseeable future;
· the Nursing and Midwifery Council (NMC) had asserted that any job offered should not require direct patient contact;
· the Department for Work and Pensions had awarded her Disability Living Allowance “at the highest level”. 

25. On 1 March 2008, SSAFA’s ‘nominated person’ rejected Mrs Lindsley’s appeal (under IDR stage one), as the medical reports supported the view that once Mrs Lindsley’s epileptic attacks were controlled by medication she would be suitable for “alternative employment in a non-driving, clinic based role”. 
26. Mrs Lindsley invoked IDR stage two, which was considered by LPFA (the administrator and manager of the Scheme). With her appeal Mrs Lindsley said she could not see how she could be expected to return to work before her retirement age (62 years and 10 months) and that she was happy for LPFA to discuss her prognosis with Dr Weeks. She was receiving both a Disability Living Allowance and Incapacity Benefit. 
27. LPFA rejected Mrs Lindsley’s final appeal saying:
· the bulk of medical opinion obtained around the time Mrs Lindsley left employment was that she was not permanently incapable to “undertake suitable alternative employment”.

· SSAFA had confirmed that they would be able to offer Mrs Lindsley comparable employment once she became fit again to work.
28. In January 2009, Mrs Lindsley  submitted to LPFA a copy  of a ‘Disability Continuing Claim Form (issued by Royal Bank of Scotland), on which Dr Weeks had certified that she had been continuously disabled from work for the period 2 October 2008 to 15 January 2009 and she would remain unfit for at least six months. In answer to the question ‘On what date will the patient be fit to return to work’, Dr Weeks had written “Permanently unfit”. 
29. For the following reasons, LPFA notified Mrs Lindsley that they would not amend their decision, saying:

· SSAFA’s decision was based on appropriate medical advice that she was not permanently incapable at the time she left employment.
· whilst Dr Weeks was now of the opinion that she was permanently unfit for work, the Scheme’s qualifying test for ill-health retirement is whether the applicant is deemed permanently incapable at the time they left employment.  

30. Since January 2010, Mrs Lindsley has been permanently domiciled in the USA and consequently no longer receives a Disability Allowance or an Incapacity Benefit or a Carers Allowance from the UK State. 
Summary of Mrs Lindsley’s position
31. She applied for voluntary retirement on the understanding that if further treatment showed her to be permanently incapable her voluntary retirement would be commuted to ill-health.  
32. Dr Weeks’ opinion was not sought by either SSAFA (before they issued their IDR stage one decision) or LPFA (before they issued their IDR stage two decision).
33. At the September 2007 appeal meeting, both she and her union representative were of the opinion that the role of Primary Care Nurse would not be suitable for her. In any case, the job was not available when SSAFA decided to continue her employment and SSAFA advised if she was deemed fit to return to work and a comparable position could not be found within 6 months she would be made redundant, which she considers hardly constitutes “offering an alternative post”.
34. SSAFA’s IDR stage one decision did not consider medical evidence submitted after September 2007.
35. Her epilepsy has never been under control so she could not have returned to work. 
36. She says that Dr Weeks is of the opinion that she is “permanently unemployable in a nursing or any comparable post”. As evidence, Mrs Lindsley has submitted two Disability Continuing Claim forms (issued by Royal Bank of Scotland), respectively completed by Dr Weeks on 15 January and 24 September 2009. The former states that she will remain unfit to work for at least six months and the latter at least until 2015 (Mrs Lindsley is 65 on 28 December 2016). 
37. LPFA have informed my office that they are satisfied that SSAFA’s decision was correct:
· SSAFA “complied with all relevant requirements of the Scheme at that time”.

· Suitable and sufficient medical opinion was obtained from the medical specialists treating Mrs Lindsley to enable Dr Matthews to certify that she did not fulfil the requirements for an ill-health award.

· SSAFA confirmed to LPFA that any job offered to Mrs Lindsley would meet the requirements of the Scheme.
Conclusions
38. I deal first with Mrs Lindsley’s expectation that if her epilepsy did not respond to treatment her early retirement benefits would be increased to an ill-health award.  There is nothing in the papers that indicates she was told that – and if she had been it would not have been consistent with the terms of the Scheme.
39. There are well established principles that SSAFA (and LPFA) are expected to follow before making a decision. They must ask correct questions, take into account all relevant information, construe the Scheme’s Regulations correctly and reach a decision which is not perverse (that is a decision which any decision-maker could reasonably reach when presented with the same circumstances). The issue before me is to decide whether SSAFA (and LPFA) adhered to these principles. 
40. The fact that Mrs Lindsley qualified for State Disability Living Allowance and Incapacity Benefit does not automatically qualify her for ill-health retirement under the Scheme’s Regulations.
41. The Regulations require Mrs Lindsley to be, on the balance of probabilities, permanently (that is to age 65) incapable of efficiently discharging the duties of her employment or any comparable employment.
42. Mrs Lindsley says that SSAFA offered her no comparable employment. But an actual offer is not part of the test for ill-health retirement. Mrs Lindsley would fail the test if it is deemed she could do a comparable job before age 65 whether or not it was actually available at the time she left. However, the comparable employment does have to be real.  In this case I am satisfied that there were jobs within SSAFA that were potentially comparable within the definition.
43. SSAFA’s decision was based on certification obtained from Dr Matthews, who had previously assessed Mrs Lindsley’s ability to do her job to aid SSAFA’s consideration of Mrs Lindsley’s continued employment.  

44. Since Dr Matthews had had previous involvement with Mrs Lindsley’s ‘particular case’, under the Regulations, the ill-health retirement declaration he provided was invalid and SSAFA should have requested another medical adviser (at BUPA Wellness) to assess Mrs Lindsley’s case for permanent incapacity.  

45. There is also an unanswered question as to whether Mrs Lindsley’s epilepsy could, on the balance of probabilities, be controlled to enable her to do a comparable job. Whilst Dr Weeks was of the opinion that if Mrs Lindsley’s epilepsy was controlled then comparable employment was possible, he did not expressly give an opinion as to whether it was likely that Mrs Lindsley’s epilepsy could be controlled. It is also not clear that he was asked this specific question. Without the answer it would not have been possible to say whether Mrs Lindsley’s incapacity was permanent or not. Whilst, in principle, it is reasonable for SSAFA to accept the opinion of their medical adviser, they should have been clear in their minds that their medical adviser had asked all of the right questions.  

46. Mrs Lindsley says both SSAFA’s and LPFA’s decisions failed to take into account medical evidence submitted after September 2007 (when her employment ceased). However, neither was required to do so. The obligation was to decide her case based on her state of health at the date she chose to leave SSAFA’s employment.

47. I am therefore upholding Mrs Lindsley’s complaint against SSAFA to the extent that:

· SSAFA failed to approach an independent registered medical practitioner as defined for certification, and

· their subsequent decision did not have clear regard to the likely effectiveness of medical treatments to control Mrs Lindsley’s epilepsy.

48. The complaint should also be technically upheld against LPFA because the IDR stage 2 decision should have identified these failures, but no direction against LPFA is needed.

Directions

49. I direct that within 21 days of this determination, SSAFA shall request a person who complies with the Regulations’ definition of “independent registered medical practitioner” – whether or not employed by BUPA wellness – to provide a new certificate as to whether Mrs Lindsley fulfils all the relevant criteria for ill-health retirement (when her employment at SSAFA ceased and based on her state of health at that time), and if it is their view that there may be comparable employment they are to provide details of that employment to the practitioner.
50. Within 28 days of receiving the certificate, SSAFA shall make a wholly fresh decision on Mrs Lindsley’s ill-health retirement application.
51. If SSAFA decide to make an award to Mrs Lindsley, simple interest at the rate for the time being declared by the reference banks (from the due date to the date of payment) shall be paid on the difference between her early retirement pension and any lump sum already paid and the additional pension and any lump sum payable as a result of the award. 
TONY KING 

Pensions Ombudsman 

19 March 2010 
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