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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mr P Carey

	Scheme
	Railway Pensions Scheme (the Scheme)

	Respondents
	rpmi Limited (rpmi)


Subject

Mr Carey has complained about the decision by the Committee not to award him incapacity benefits.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld because the Committee failed to take into account all relevant factors when reaching a decision about whether Mr Carey qualified for incapacity benefits.
DETAILED DETERMINATION
Relevant provisions of the Scheme Rules 

1. The rules of the Scheme (the Rules) defines incapacity as follows:

“ “Incapacity” means bodily or mental incapacity or physical infirmity which, in the opinion of the Trustee on such evidence as it may require, shall prevent, otherwise than temporarily, the member carrying out his duties, or any other duties which in the opinion of the Trustee are suitable to him” 
2. Early retirement on the grounds of incapacity is provided for under the Rules as follows:

“5D Early Retirement through Incapacity
(1)
A Member who leaves service because of incapacity before Minimum Pension Age having completed at least 5 years Qualifying Membership shall receive immediate benefits calculated as described in Rule 5A (Retirement between Minimum Pension Age and Age 65) and Rule 5B (Lump sum on Retirement between Minimum Pension Age and Age 65) and payable from the day after leaving Service..

(2)..,

(5)
A claim for benefit under this Rule shall be inadmissible if it is not delivered to the trustee within 1 years of the Member leaving Service, unless the trustee in its discretion decides otherwise…”  
Material Facts

3. The Scheme is a scheme for non-associated employers.  Each employer in the Scheme has its own section and Mr Carey, who was employed by First Scot Rail, was a member of the First Scot Rail section.

4. The Railways Pension Trustee Company Limited (the Trustee) has overall responsibility for the Scheme and holds the Scheme’s assets.  Clause 2B and Appendix 5 of the Trust Deed provides that each section may set up a Pensions Committee to exercise control over its own arrangements.  For those sections that do not establish a Pensions Committee, the Trustee exercises any discretionary powers in respect of that section.  The First Scot Rail Section has not established a Pensions Committee and the Trustee, through a sub-group called the Trustee Case Committee (the Committee) dealt with this case.   

5. The Trustee is a corporate body, owned by all the employers in the railway industry together.  rpmi is a wholly owned subsidiary of the Trustee and is responsible for the day to day administration of the Scheme and acts under delegated authority from the Trustee.  It has no delegated powers in relation to declining incapacity benefits.  Claims can only be declined at a meeting of a Pensions Committee.  

6. In 1984 and again in 1993 Mr Carey suffered an assault at work and in 1994 he suffered an accident at work.  His substantive role at that time was at Airdrie station, a busy surface station.  Following theses incidents Mr Carey’ GP reported him to be suffering from anxiety and panic attacks.  In 2003 Mr Carey was given a temporary position at Anderston station, a quieter sub-surface station, but in March 2005 he was requested to return to his substantive role and went off sick.    He was subsequently relocated to Queen Street station (a busy Glasgow terminus).
7. On 20 April 2005, First Scot Rail requested their occupational health advisor to arrange a medical to assess Mr Carey’s fitness to return to his substantive role given his inability to handle multi-tasking duties due to his disability.  On 23 November 2005, Mr Carey was seen by Dr Gonzalez of BUPA Wellness.  In his report dated 23 November 2005, Dr Gonzalez  stated:

“On discussion it would appear that Mr Carey was removed from his usual place of work in Anderston station to work at Queen Street.  Unfortunately it was this move that appeared to aggravate his symptoms and he explained to me that the reason he was moved to Anderston station in 2003 was because of this reaction to crowds which related to a serious assault in 1994.

On assessment it would not appear that there would be any concerns on my part regarding Mr Carey’s ability to perform fire warden duties and evacuate Anderston station as required.  I do not think he would manage to work at Queen Street.” 

8. Mr Carey was allowed to continue working at Anderston station.  At Anderston station his role and responsibilities included the safe and efficient evacuation of the platforms and surrounding areas, in the event of an emergency, or liaison with the signal box, summoning emergency services and controlling access to the building.

9. In November 2006, land outside Anderston station, used by Mr Carey for parking though not part of the station, had been reclaimed by the local Council.  Mr Carey found out about this while at work and suffered a panic attack and could not resume his duties.  As a result First Scot Rail wrote to BUPA Wellness:

“… Mr Carey describes his disability in his application to the job centre as suffering from memory loss, anxiety, nervousness, poor concentration and panic attacks.  He says he has suffered two serious assaults in the work place resulting in him being diagnosed 20% disabled suffering from the above symptoms.  He cannot park in a public car park because his memory loss is so bad he will not remember where he’s parked his car, which has happened on several occasions.

These symptoms obviously cause us great concern given that he has key safety responsibilities in his role.”

10. On 21 December 2006, Dr McNeish of BUPA Wellness wrote to First Scot Rail:

“As you are aware in my last letter to you I stated that my judgement was that he is fit for his own current post working in a predictable and familiar environment. 

Clearly you and your colleagues have concerns about his ability to cope in an emergency situation…”

11. Dr McNeish explained that it was agreed that a risk assessment would be carried out to assess Mr Carey’s capabilities and a psychological assessment would be arranged.

12. By March 2007, Mr Carey was still off sick and on 14 March 2007, the occupational health advisor wrote to Dr McNeish telling him that a cognitive assessment had proved difficult to arrange and a redeployment package had been proposed and pointed out two remaining areas of concern:

· whether it was realistic to expect Mr Carey to assume responsibility for evacuation of a station in an emergency if he was unable to locate his car; and

· whether the lack of a parking space would cause Mr Carey an unmanageable level of anxiety. 

13. The letter also discussed Mr Carey’s concerns about working in unfamiliar environments, but suggested relocating Mr Carey to a surface station, where a familiarisation programme would be put in place, there would be a shorter travelling time to work, adequate parking facilities existed and there would no additional safety duties as passengers would be able to evacuate themselves.  Two alternatives were proposed, one at Blairhill and the other at Coatbridge Sunnyside.

14. On 15 March 2007, Mr Carey’s GP prepared a report for BUPA Wellness.  It stated:

“As far as I am concerned he is ok to work at present providing n allowance for his problems, which management are aware of, is made.  I don’t think that he will have any problems adjusting to work conditions, as he is mentally ok at the moment.” 

15. On 15 March 2007 Dr McNeish replied to the occupational health advisor’s letter of 14 March:

“…I do understand your concerns about the emergency situation.

After that meeting it was agreed that a risk assessment would be carried out in [Mr Carey’s] place of work in an effort to assess his capabilities and that you were going to try and organise psychological assessment.

I still think it would be helpful in his overall management if he could have cognitive assessment carried out because to date despite information from his General Practitioner we really don’t have any objective measurement of his cognitive function.

I have organised psychological assessments, including a cognitive assessment through BUPA psychological services….

…From my knowledge of the situation [Mr Carey] does seem to have difficulty adapting to new situations and working in unfamiliar environments, but in the context of the doubts about his ability to manage the emergency situation and the recent difficulties with his car parking I can understand your reasons for looking at redeployment.”    

16. On 29 May 2007, First Scot Rail wrote to Mr Carey:
“I write further to our meeting on 24 May 2007.  As you will recall at that meeting, we discussed with you your present situation regarding your health and the options available to you for redeployment.

At the meeting on 24 May and at previous meetings we have discussed all the available redeployment options but unfortunately none of the possible options were ones which you wished to pursue (Coatbridge Sunnyside and Blairhill).

Unfortunately, in these circumstances I am left with no other alternative but to terminate your employment on ill-health grounds.”

17. Mr Carey left service on 14 August 2007, at the age of 49 and submitted an independent application for early retirement on the grounds of incapacity on 26 October 2007.  
18. Dr McNeish carried out a further assessment of Mr Carey on 4 December 2007.  He then completed section C of Mr Carey’s application form and in summary he stated:

· Mr Carey was suffering from a chronic anxiety state; 

· his condition was more than a temporary condition and likely to be recurrent; and

· he was fit enough to perform his own duties or other suitable duties.

19. Dr McNeish provided a supplementary report on 14 December 2007 and in summary his report stated that:

· Mr Carey was suffering from a chronic anxiety state and believed his employer was unreasonable in not accommodating him into a suitable post.
· The reason Mr Carey had been unable to work seemed to be due to an ongoing dilemma about transport.  Mr Carey had told him that his disability made it difficult for him to get to work.  As he owned a car the employer had refused to provide a taxi and yet he was unable to park outside the station.
· Mr Carey’s symptoms dated back to 1997 following an assault from a passenger in 1994 and an accident at work in 1984.
· Mr Carey worked quite well in familiar and quiet environments but less so in busy situations where he had to multitask.
· A consultation held with Mr Carey in August 2004 had revealed him to be suffering from memory, concentration, sleeplessness, irritability and panic attacks.
· Mr Carey had been relocated from Airdrie, a busy station to Anderston where he felt he could cope with the duties expected of him.  
· During a consultation with Mr Carey in October 2004 it was revealed that there was a possibility of him relocating to a station where he would be working alone.
· The view at that time was that Mr Carey complied with the medical standards for the station grades.
· In June 2005, Mr Carey had expressed his view that he was unfit to work in a location that would involve him operating ticket machines and handling cash which indicated an inability to multitask that was preventing him from working rather than any specific components of the job itself.  
· In November 2005 Mr Carey had been moved to Queen Street station where he was not coping and was then seen in January 2006 by Dr Scott who declared him fit for work at Anderston station;

· He had reviewed Mr Carey again in December 2006 when he had declared him to be fit for all aspects of his job.
· Later, in December 2006, he had suggested a risk and psychological assessment to measure his cognitive state but there had been problems arranging this and had still not been arranged by March 2007.
· All treatment options had not been exhausted.
· Mr Carey was currently working as a warehouseman at Strathclyde Business Park.

20. The Committee considered Mr Carey’s application for an incapacity pension on 12 March 2008.  The minutes of that meeting, record the following:

“In considering Mr Carey’s application for an incapacity pension, the Trustee Case Committee considered and examined the documentation, together with the application from Mr Carey and the oral evidence of the Trustee Case Committee’s medical adviser, Dr S McVittie.

From the information and evidence considered at the meeting, the Committee were satisfied that Mr Carey could return to his old job now, or a job with similar characteristics. 

Having fully considered all the evidence before them, the Trustee Case Committee did not consider that the applicant met the criteria of the Rules for the award of an incapacity pension, and accordingly, DECLINED Mr Carey’s application.” 

21. First Scot Rail informed Mr Carey that his application had not been approved on 17 March 2008.  Their letter to him stated:

“To award an incapacity pension the Pensions Committee must be satisfied that you are incapacitated and that is why you left your employment.  Also they must be satisfied that your incapacity is:

· not temporary;

· sufficient to prevent you from carrying out your duties;

· sufficient to prevent you from carrying out any other duties that the trustee believes are suitable for you (such duties not being confined to railway duties).

In considering your application and the medical evidence available, the Pensions Committee was not satisfied that you were not, or would not become, capable of undertaking any other duties.  Your application was therefore turned down.” 

22. Mr Carey appealed under stage one of the Scheme’s internal dispute resolution (IDR) procedures, on 9 May 2008   He submitted evidence that he was in receipt of state benefits which included a reduced earnings allowance, a disability living allowance and an industrial disablement benefit.

23. Mr Carey’s application under stage one of the IDR procedure was referred to Dr McKenzie of BUPA Wellness.   In addition to that application  Dr McKenzie reviewed:

· letter to Mr Carey from the Benefits Agency dated 29 May 1998 confirming award of Industrial Injuries Disablement Benefit;

· letter to Mr Carey from JobCentre Plus confirming award of reduced earnings allowance;

· letter to Mr Carey from the Department for Work and Pensions confirming increase in amount of Disability Living Allowance payable from 9 April 2008; and

· letter to Mr Carey from First Scot Rail dated 29 May 2007 stating that his employment was to be terminated on ill health grounds.

24.  In his report to rpmi dated 21 August 2008, Dr McKenzie stated:

“The new information provided with the Appeal describes [Mr Carey’s] eligibility to receive industrial injuries disability allowance as reduced earning allowance in relation to injuries received in 1984 and 1994.   In spite of being eligible to receive these awards, the Appellant returned to work and was considered medically fit for work in January 2006 after he had been on sickness absence for one month and he was considered fit for work and he consulted an Occupational Physician on 4 December 2007.  The information provided by the Appellant does not confirm that he is currently unfit for work and therefore I consider that the correspondence provide provides no basis to revisit Mr Carey’s case.” 

25. A stage one IDR decision, not upholding his dispute, was issued on 8 September 2008.  It stated:

“In considering your application, the Trustee Pensions Committee did not dispute that you were incapacitated and that you were not capable of undertaking your present duties.   However, based on the medical evidence available, it was not satisfied that you were incapable of undertaking any other suitable duties.  Your application was therefore declined.”

26. Mr Carey appealed on 21 October 2008, submitting:

· he was already working part time 16 hours a week and could        not cope with any more work;

· a letter from a previous employer confirming that his position there had been terminated because of errors made because of a lack of concentration;

· a letter from his GP confirming that he suffered from anxiety;

· a copy of the report from Dr McNeish; and

· that he was unable to accept work in alternative locations.

27. On 27 November 2008, Dr Weddell of BUPA Wellness, provided a further report in which he said Mr Carey’s incapacity was more than temporary and recurrent but that it was unclear whether Mr Carey had been referred to a psychiatrist, psychologist or counsellor and it was possible that with appropriate medical assessment, drug treatment and/or psychotherapy his symptoms and associated functional impairment would improve.  It reads as is material:
“c.
“The incapacity or infirmity must be such as to prevent the member from performing his duties”.

In his medical report dated 14/12/07, Dr McNeish concluded “I do feel that he is fit for work and appeared to be managing his substantive post in Anderton Station; although there are clearly some questions about his ability should an emergency arise.
I note that his employer had some concerns with respect to Mr Carey undertaking his current work role safely.  Redeployment into suitable alternative work roles was discussed with him.  For personal reasons he did not think that these were appropriate.”

d.
“The incapacity or infirmity must be such as to prevent the member from performing any other duties, which in the opinion of the trustee are suitable to him.”  

My own opinion, and that of Dr McNeish, would be that Mr Carey is currently fit to undertake other suitable duties (either with the present employer or elsewhere) and provide regular and efficient service whilst undertaking them at the time of his ill-health retirement application.
I refer you to my colleague, Dr Stuart McKenzie, Consultant Occupational Physician, dated 21/08/08, which, I understand rpmi considered under Stage 1 of the IDR procedure.

I have reviewed all the documentation that is referenced in Dr McKenzie’s letter to you dated 21/08/08….

…I would agree with Dr McKenzie’s opinion that the information provided by Mr Carey does not confirm that he is currently unfit for work.”  
28. The report was presented at the Committee meeting held on 14 January 2009 at which Mr Carey’s appeal was discussed.  The minutes of that meting record the following:  
“In considering the Stage 2 internal dispute resolution appeal, the Case Committee examined and considered the following documents:

· Mr Carey’s application to the Case Committee on 12 March 2008 (Appendix A);

· Mr Carey’s letter dated 9 May 2008, appealing against the decision, a copy of BUPA’s medical report, and a letter from the Client Services Director dated 8 September 2008 advising Mr Carey of his decision to not uphold the appeal (Appendix B);

· a letter from Mr Carey, dated 21 October 2008, advising that he would like to invoke Stage 2 of the appeal (Appendix C); and

· a copy of the Independent Medical Adviser’s (BUPA) report dated 2 December 2008 (Appendix D).

The Health Adviser, Dr S McVittie, was present to assist the Committee.

Having fully considered all of the evidence before them at stage 2, including the new medical advice provided, the Committee were not persuaded to change their view.  The evidence led the Committee to conclude that there were suitable duties that Mr Carey would be expected to do.  Amongst the documents there was evidence that he was fit for work and appeared to be managing the substantive post at Anderston station although there were some parking and safety issues at this location.  There was also evidence that he would be able to do similar duties at an open surface station.  The Committee also reviewed evidence that there are medical treatments which have not been tried yet which could provide further help with Mr Carey’s underlying anxiety condition.


Consequently, the Committee did not consider that the applicant met the criteria in the rules for the award of incapacity and therefore DID NOT UPHOLD Mr Carey’s appeal.” 

29. rpmi have clarified that when the Committee referred to Mr Carey’s ‘old job’ they were referring to his old post at Anderston station, which was his last proper post which involved mainly booking type duties. And when they referred to ‘other jobs’ they were referring to other stations involving booking type duties.

Conclusions
30. The Rules say that incapacity benefits will not be paid, if the Committee considers that Mr Carey is capable of carrying out his own duties, or of undertaking other duties which the Committee consider suitable for him.

31. Mr Carey has been diagnosed as suffering from chronic anxiety and First Scot Rail seems to have accepted that he could no longer carry out his duties at Anderston station, a sub surface station, which was why he was considered for redeployment.  It was Mr Carey’s unwillingness to pursue these alternatives which formed the basis of his dismissal in May 2007.

32. When the Committee met on 12 March 2008, its view was that Mr Carey could return to his old job or a job with similar characteristics.  This was not what Mr Carey was told by First Scot Rail when they informed him of that decision.  Similarly the conclusion drawn at stage one of the IDR procedure was that Mr Carey was unable to carry out his own duties but that he could carry out other duties.   

33. This reveals there to have been some confusion about what duties Mr Carey was actually capable of carrying out.  Obviously, Anderston station as a sub surface station, presented particular difficulties with evacuations.  It is not clear whether the stations proposed as alternatives were proposed because they were surface stations and involved a different range of duties (perhaps presenting other difficulties depending on how busy they were) or if Mr Carey was expected to “multi task”.  

34. Nor is it clear what reasoning the Committee applied when it met on 14 January 2009.  The minutes do not show why they considered each role would be a suitable one or why one station would be preferred over another.  Further, their decision seems to have been reached without the benefit of the formal cognitive assessment identified as missing by Dr McNeish and without the benefit of Mr Carey having been referred to a psychiatrist, psychologist or counsellor as identified by Dr Weddell.

35. I consider these failings, and in particular, the failure to make the link between duties that Mr Carey was able to undertake and their suitability for him was maladministration and I uphold Mr Carey’s complaint to that extent.

Directions
36. Within 56 days of the date of this determination, the Committee shall reconsider Mr Carey’s application for incapacity benefits.  The Committee should, first of all, identify what duties Mr Carey was required to undertake in his old job (including obtaining clarity as to why he was no longer able to carry it out) and obtain  a formal cognitive assessment of Mr Carey and specialist opinion as to whether he is able to carry out those duties or any other duties (and if so what suitable duties they have in mind). 

37.  If Mr Carey is deemed unfit for his own duties, or any other duties, the Committee should seek appropriate medical opinion about whether treatments available would help Mr Carey’s underlying anxiety condition, sufficiently to allow him, to carry out either his own duties or others.
TONY KING
Pensions Ombudsman 
21 January 2010
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