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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs P Waters

	Scheme
	Barclays Bank UK Retirement Fund

	Respondents
	Barclays Pension Funds Trustees Limited (the Trustee)

Barclays Pension Administration (BPA)




Subject

Mrs Waters has complained that her retirement benefits have been calculated incorrectly. In particular, she considers that certain bonuses should have been included in the calculation of her final salary, which were not. Mrs Waters also asserts that her permanent service with Barclays started in 1997 and, consequently, she should have been a member of the 1964 section of the Barclays Bank (UK) Retirement Fund (the 1964 Scheme).
The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against the Trustee or BPA because Mrs Waters did not commence employment with Barclays Bank PLC in time to qualify for entry into the 1964 Scheme. Her benefits have been correctly calculated by reference to her basic salary because the definition of “Benefit Salary” does not include any bonuses.
DETAILED DETERMINATION

Material Facts

1. Mrs Waters joined Barclays Bank PLC (Barclays) in 1997. Barclays has provided a copy of a contract of employment, which was signed by Mrs Waters on 22 May 1998. The contract stated that Mrs Waters would be a member of the “Temporary Staff” posted to Barclays’ Truro Group, commencing on 7 July 1997. The contract stated that Mrs Waters’ employment was temporary, to be reviewed weekly, and would not continue beyond 30 June 1998. It specified that Mrs Waters’ service was not pensionable. Mrs Waters signed a further temporary contract on10 March 1999, which was due to expire on 2 April 1999. On 30 March 1999, Barclays wrote to Mrs Waters agreeing to extend this contract to 2 June 1999. She signed a copy of this letter on 12 April 1999. Mrs Waters was then given a permanent contract commencing on 3 June 1999, which she signed on 7 July 1999, having added a comment to the effect that her continuous service had commenced on 7 July 1997.
2. Mrs Waters has provided a copy of a screen-print from Barclays’ Human Resources (HR) system, which she says shows that she was permanently employed from July 1997. The screen-print confirms that Mrs Waters’ is a permanent employee and gives a start date of 3 June 1999. It quotes an “Initial entry date” of 7 July 1997.
3. As at 7 July 1997, the Barclays Bank (UK) Retirement Fund (the UKRF) was governed by the 37th deed of variation, dated 12 March 1997. “Eligible Employee” was defined as,

“an employee in Service who is serving in a Designated Territory (otherwise than as temporary secondment for a period not exceeding three years) ...”

4. “Service” was defined as,

“continuous, permanent, full-time and part-time service with an Employer”

5. On 1 July 1997, the 1964 section of the UKRF was closed to new members.

6. Mrs Waters has provided a copy of the 1998 Staff Handbook. Section 2.4 covered the pension fund. Sub-section 2.4.1 explained that Barclays provided two schemes for staff on permanent employment contracts; the 1964 Scheme and the Retirement Investment Scheme (RIS) (in fact, these are sections of the UKRF). The Staff Handbook explained that the section to which an employee would belong depended upon when they commenced permanent employment with Barclays. The Handbook stated,

“Except in the most exceptional situations, if this was on or after 1 July 1996 you will be in the RIS. If you commenced permanent employment before 1 July 1996 you will be in the 1964 Scheme.”

7. The Handbook went on to explain that entry to the RIS was subject to completion of one year’s service.

8. Mrs Waters became a member of the RIS on 1 June 2000, i.e. 12 months after her permanent employment commenced. The RIS is a defined contribution arrangement. It was closed in December 2003 and members were offered the option to join the Afterwork section (a combined cash balance and defined contribution arrangement). Mrs Waters initially opted not to join Afterwork and her benefits under the RIS were deferred. She then opted to join Afterwork from 1 January 2005

9. Mrs Waters’ employment was terminated with effect from 19 February 2007 (the date her Ill Health Income Plan benefits ceased). She was granted ill health retirement under the Afterwork scheme. Mrs Waters then applied for the early payment of her deferred benefits under the RIS and these were put into payment from 23 April 2008.

10. On ill health retirement, the Afterwork scheme provides,

“a pension payable to the member for life equal to 40 per cent. of the Member’s Benefit Salary (or if the Member was in receipt of PHI Benefits, the Member’s Benefit Salary on the day before he or she commenced to receive PHI Benefits increased each year by the lesser of 5 per cent. and the increase in the Index (subject to a minimum of 0 per cent.))”

11. “Benefit Salary” is defined as,

“(a)
his or her basic salary received each month from the Bank (except as provided for below);

(b)
except for the purpose of paying AW Matched Contributions or calculating AW Extra Contributions, in respect of a Member who had been in receipt of Additional Allowances for five consecutive years, Additional Allowances*; and

(c)
for the purposes of Rules F3 and F4 only, additional salary payments made to a Part Time Member in respect of hours worked in excess of his or her weekly contractual hours (not exceeding 35).

Provided that

(i)
for the purposes of this definition of Basic Salary, for a Member receiving benefits under any or all of the Care-4 Facility, the Computers 4 Home Facility or any other Bank Salary Sacrifice Facility, basic salary means such amount as the Bank determines his or her basic salary would have been had he or she not been receiving benefits under the Care-4 Facility, the Computers 4 Home Facility or any other Bank Salary Sacrifice Facility during the period in question.

(ii)
Benefit Salary is subject to the Earnings Cap ...”

* Additional Allowances means shift allowances, Isle of Man allowances, contractual overtime.

Mrs Waters’ position

12. Mrs Waters submits:

· staff numbers are issued in date order and her staff number will verify that her continuous service commenced in 1997;

· she has provided a copy of a screen-print from Barclays’ Human Resources (HR) system, which shows that she was permanently employed from July 1997;

· she has a copy of the staff handbook for permanent staff dated January 1998*, which shows she held a permanent contract before 1999;

· she gave up a job with a pension scheme to join Barclays and would not have done that for a temporary contract;

· her start date was deferred; she was due to start on 1 July 1997;

· her benefits should be calculated under the terms of the 1964 pension scheme;

· her final salary should include the bonuses she earned in 1999 and 2000;

· her 2001 bonus would have been awarded at her end of year review, which was scheduled for January 2002, but she was too ill to attend.
*Mrs Waters has provided a copy of the covering letter, which she was required to sign, sent with the staff handbook. This is dated 7 January 1998. The introduction stated,

“This handbook contains rules and general information for the permanent staff of Barclays Bank PLC. Text in bold forms part of your contract of employment.”

Response on behalf of the Trustee and BPA

13. It is submitted, on behalf of the Trustee and BPA:

· for the period 7 July 1997 to 2 June 1999, Mrs Waters was on a temporary contract and, therefore, did not meet the definition of “Eligible Employee”;

· even if Mrs Waters had been employed on a permanent contract from 7 July 1997, she would not have been eligible to join the Barclays Bank (UK) Retirement Fund until she had completed the 12 month waiting period, which would have been after the 1964 section had been closed to new members;

· the Rules for the RIS or the Afterwork section do not provide for bonus payments to be included in “Benefit Salary”;

· any bonuses received by Mrs Waters were not relevant for calculating the amount of her pension.

Conclusions

14. It is agreed by all parties that Mrs Waters’ employment with Barclays commenced on 7 July 1997. The disagreement concerns the nature of that employment. Mrs Waters is firmly of the view that her initial contract with Barclays was for permanent rather than temporary employment. The copy contracts, which Barclays provided, indicate that Mrs Waters’ employment was temporary until 1999.

15. I have no reason to doubt the sincerity of Mrs Waters’ recollection. However, in the absence of any other documentary evidence, it would not be appropriate for me to prefer her recollection, some 12 years after the event, over the documents provided by Barclays. The screen-print which Mrs Waters has provided does confirm that her employment started on 7 July 1997, but does not confirm that this was a permanent contract. It does record that Mrs Waters was a permanent member of staff, but quotes a start date of 3 June 1999, which ties in with the evidence from her employment contracts. I find, therefore, that Mrs Waters first started to work for Barclays, in 1997, on a temporary contract.

16. Having said this, it actually makes no difference to Mrs Waters’ eligibility for the 1964 Scheme. By the time Mrs Waters started to work for Barclays, she could no longer qualify for the 1964 Scheme because of the 12 month waiting period which Barclays operate. Mrs Waters would have had to have joined Barclays prior to 1 July 1996 in order to have completed the 12 month waiting period before the 1964 Scheme closed to new members on 1 July 1997. I find, therefore, that Mrs Waters was correctly offered membership of the RIS.

17. Mrs Waters believes that her final salary should include the bonuses she earned in 1999 and 2000. The definition of “Benefit Salary” does not include bonuses. I find, therefore, that Mrs Waters’ benefits have been correctly calculated by reference to her basic salary; not including any bonuses.

18. Mrs Waters has referred to the continuation of private health cover after retirement, which she says some members of the 1964 Scheme enjoy. This is not a pension benefit and does not, therefore, fall within my jurisdiction.

19. I do not uphold her complaint.

TONY KING

Pensions Ombudsman

16 October 2009
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