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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs J Bridge

	Scheme
	NHS Pension Scheme

	Respondents
	NHS Pensions


Subject

Mrs Bridge is of the opinion that she should qualify for Mental Health Officer status for the whole of her pensionable service
The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against NHS Pensions because they have correctly interpreted Regulation R3
DETAILED DETERMINATION

Material Facts

1. Mrs Bridge was a member of the NHS Pension Scheme from 11 July 1983 to 5 January 1986 and from 6 January 1986 to 2 April 1988. During this time, she had Mental Health Officer (MHO) status for both periods of employment. When Mrs Bridge left the NHS Scheme in 1988, she received a refund of contributions.

2. Mrs Bridge rejoined the NHS Scheme in May 1988. The form completed by her employer at the time stated that she was not classified as MHO in this employment. She left the NHS Scheme again on 29 September 1990 and rejoined on 8 October 1990. The form completed by her employer for this employment stated that she was classified as MHO. Then from 1 April 1991 to 26 July 1992, Mrs Bridge worked part-time in a non-MHO role.

3. Mrs Bridge left the NHS Scheme again in July 1992 and went to work for Salford Social Services. She joined the Local Government Pension Scheme (LGPS) (Greater Manchester Pension Fund) and requested a transfer. The transfer value was calculated in two parts; split between full time and part time service. The transfer value for her full time service was based on enhanced (MHO) benefits to take account of the benefits she could have received if she had stayed in the NHS Scheme until age 55.

4. Mrs Bridge’s transfer value bought her a total of 4 years and 215 days reckonable service in the LGPS; compared to 3 years 306 days in the NHS Scheme. She opted to transfer.

5. With effect from 6 March 1995 the NHS Pension Scheme has been governed by The National Health Service Pension Scheme Regulations 1995 (SI1995/300) (as amended). 
           Regulation R3, which defines who has MHO status, says,

“(1)
Subject to paragraph (2), this regulation applies to a member who at the coming into force of these Regulations –


(a)
is in pensionable employment under the scheme as a mental health officer, or


(b)
has accrued rights to benefits under the scheme arising out of a previous period in which he was engaged in such employment and at no time since the last occasion on which he was so engaged has he had a break in pensionable employment for any one period of 5 years or more.

(2)
Subject to paragraph (3), this regulation shall cease to apply if the member has a break in pensionable employment for any one period of 5 years or more ending after the coming into force of these Regulations.”

6. “Mental Health Officer” is defined in Regulation R3 as follows,

“(14)  In this regulation, "mental health officer" means -

 
(a)
an officer working whole-time on the medical or nursing staff of a hospital used wholly or partly for the treatment of persons suffering from mental disorder, who devotes all, or almost all, of his time to the treatment or care of persons suffering from mental disorder;


(b)
any other officer employed in such a hospital who is within a class or description of officers designated by the Secretary of State as mental health officers for this purpose; and


(c)
a consultant, senior hospital medical officer or senior hospital dental officer in part-time NHS employment who devotes all, or almost all, his time to the treatment or care of persons suffering from mental disorder and who satisfies the requirements of paragraph (15).”

7. MHO status had, in effect, been abolished from March 1995, with savings for people in pensionable service at the time or with accrued rights in the NHS Scheme relating to MHO status.

8. Mrs Bridge rejoined the NHS Scheme on 1 May 1997 and opted to transfer her benefits from the LGPS. She was credited with an additional 9 years and 128 days reckonable service in the NHS Scheme (compared to her 8 years and 121 days in the LGPS, including her transfer).

9. Mrs Bridge’s longest break in pensionable service under the NHS Scheme is the 4 years 278 days she was in the LGPS.

10. Mrs Bridge acknowledges that she would not have qualified for MHO status during her time with Salford Social Services.

11. Mrs Bridge says that she has always been told by her employers that she has MHO status and that she was never told that this had changed. She says that, if she had been given more information about her MHO status, she would have rejoined the NHS Scheme sooner.

12. Mrs Bridge contacted NHS Pensions in April 2007 seeking clarification of her MHO status. She said that, in a recent telephone conversation, she had been told that she had 9 years and 100 plus days of MHO service. In a subsequent letter, Mrs Bridge said that she had been told, again in a telephone conversation, that she had lost her MHO status because of a break of more than five years. NHS Pensions responded by explaining that MHO status had been abolished in March 1995 and that Mrs Bridge had been treated as a new joiner in 1997.

13. Mrs Bridge feels that too much emphasis has been placed on formalities and not enough consideration has been given to her personal circumstances. She believes that, if her employer had notified NHS Pensions that she retained MHO status, this would still be the case.

Conclusions

14. When the 1995 Regulations took effect, Mrs Bridge was not a member of the NHS Scheme nor did she have any benefits in that scheme. She was (and remained for a further two years) a member of the LGPS; an entirely separate scheme and one which, incidentally, does not provide for MHO status.

15. Mrs Bridge rejoined the NHS Scheme in 1997 and I find that NHS Pensions were correct to treat her as a new member. Her previous pension rights in the NHS Scheme had been extinguished on transfer to the LGPS.

16. In order for Mrs Bridge to qualify for MHO status under the NHS Scheme after 6 March 1995, she would either have to have been in pensionable service under the Scheme at that date or to have had accrued benefits in the Scheme from previous service. Mrs Bridge did not qualify on either count. 
17. In July 1992, when Mrs Bridge left the NHS Scheme, the 1995 amendments were some way off. I do not find that there was any requirement for NHS Pensions to notify Mrs Bridge about the changes to the NHS Scheme after she ceased to be a member. Nor do I find that they should have informed her, on rejoining the NHS Scheme, that MHO status no longer applied to her. That provision did not apply to new members (and Mrs Bridge was, to all intents and purposes, a new member) and NHS Pensions could not be expected to tell members about provisions which do not apply to them. Mrs Bridge seems to have assumed that her MHO status remained rather than been misinformed by NHS Pensions.
18. Unfortunately, perhaps, this is not a matter of “formalities” but a question of strict statutory entitlement. I do not uphold Mrs Bridge’s complaint against NHS Pensions.

TONY KING 

Pensions Ombudsman 

22 March 2010 
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