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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Miss S M Dean

	Scheme
	Local Government Pension Scheme (LGPS)

	Respondents
	Lancashire County Council (the Council) 


Subject

Miss Dean’s complaint is that the Council has refused to grant early payment of her LGPS benefits.  
The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld because although the Council may initially have fettered its discretion by failing to consider whether an exception to its usual policy should be made in Miss Dean’s case the Council has now reconsidered Miss Dean’s application.  
DETAILED DETERMINATION

Relevant Legal Provisions
1. Regulation 31 of the Regulations which govern the Scheme (the Local Government Pension Regulations 1997 (the Regulations) (as amended)) says: 

“31.-(1) If a member leaves a local government employment (or is treated for these regulations as if he had done so) before he is entitled to the immediate payment of retirement benefits (apart from this regulation), once he is aged 50 or more he may elect to receive payment of them immediately.

(2) An election made by a member aged less than 60 is ineffective without the consent of his employing authority or former employing authority (but see paragraph (6) [early retirement on ill health grounds]).”

2. Regulation 31 goes on to say that benefits will be reduced for early payment unless, under sub paragraph (5):

“A member's appropriate employing authority may determine on compassionate grounds that his retirement pension and grant should not be reduced …”

Material Facts

3. Miss Dean was born on 8 August 1954.  She is a member of LGPS and her normal retirement date is her 60th birthday, 8 August 2014.

4. Her employment with the Council was terminated in January 2008, Miss Dean having been absent due to illness.  She applied for early payment of her LGPS benefits on the grounds that she provides full time care to her father who is now aged 86 and chronically ill.  

5. Her application was refused as her circumstances did not meet the criteria set out in the Council’s policy which says:

“Preserved benefits (other than for ill health cases) would only be released if an ex-employee’s personal circumstances are such that the Authority agrees that he/she is prevented from working by the need to provide full-time care for a husband/wife/partner/son/daughter who is suffering from a terminal or chronic illness and this results in financial hardship for the family.  In these circumstances any reduction in benefits could be waived at the employer’s discretion and based on the individual circumstances.”

6. Miss Dean instigated the Internal Dispute Resolution (IDR) procedure but the decision was unchanged.  The Council did pay compensation of £150 for delay in dealing with Miss Dean’s stage 1 IDR application.  

7. Miss Dean remained unhappy about the refusal to grant early release of her Scheme benefits.  She consulted the Pensions Advisory Service (TPAS) (who wrote to the Council referring to the European Court of Justice’s decision in the case of Coleman [2008] EUECJ C303/06) but the Council’s stance was unchanged and Miss Dean made a complaint to me.  
8. Towards the end of my investigation, as set out further below, the Council reviewed and revised its policy relating to the exercise of certain discretionary functions under the Regulations, including consent to early retirement under Regulation 31.  The Council reconsidered Miss Dean’s case but she still did not meet the criteria and the Council decided against making an exception to its usual policy.  

Summary of Miss Dean’s position
9. Miss Dean is a deferred member of LGPS.  She worked for the Council continuously from age 17 years, accruing over 36 years service.  She lives with her father, who is now aged 86.  He is infirm and chronically ill and dependant on Miss Dean.  The stress of combining caring for him and work caused Miss Dean’s own health to break down, which led to sickness absence and the termination of her employment.  

10. LGPS provides for the early payment of benefits on compassionate grounds.  The Council accepts that Miss Dean is a full time carer.  But only those who care for a spouse, partner or child come within the Council’s policy.  The policy is arbitrary and discriminates against carers such as Miss Dean who are single and childless.  It is also contrary to developments in the law to eliminate discrimination towards carers.  

11. Other LGPS employers do not discriminate against those caring for parents.  A neighbouring local authority, Cheshire County Council, refers, on its website, to members who need to give up work to be a full time carer for a close relative.  Similarly, Haringey’s policy refers to looking after a sick dependant relative on a whole time basis.  Hampshire considers applications from members who have had to give up work to care for an aged or sick relative or partner.  Castelreagh refers to caring for a sick spouse, parent, child or sibling.  It is unsatisfactory and akin to a postal lottery that different local authorities can apply their own criteria in relation to the same LGPS provision.  A common policy should prevail.    

12. Miss Dean does accept that the Council’s point that all those who care for parents are treated the same, regardless of their situation, ie whether married, single, with a partner and with or without children.  Carers are more likely to be female and of a similar age to her.  If a carer is married or with a partner there is more than one person to provide care and it is more likely that there will be at least one continuing income.  

13. She also disputes the assertion that the majority if not all of the Council’s employees or former employees will have parents with a chronic or terminal illness, saying that the percentage of staff caring for an elderly parent or parents has never been nor is ever likely to be that high.  Most staff will be able to continue to work by availing themselves of flexible working arrangements offered by the Council and it will only be a minority (those who care for a parent with a chronic illness requiring 24 hour care) who are penalised.  Further to deny her application because of some perceived and hypothetical abuse (the Council’s below reference to an alternative route to early retirement) is unfair and perverse.

14. The cost in Miss Dean’s case would not be huge: she estimates that her pension would be less than £8,000 pa.  This compares to an estimated cost to the Council of at least £30,000 if her father was reliant on residential local authority care.  

15. The Council’s revised policy is unchanged in that parent is still omitted from the category of those for whom the member is caring and Miss Dean therefore remains unable to satisfy the criteria.  The Council did not offer homeworking, Miss Dean requested it, but her father’s condition deteriorated such that home working was not possible.  Miss Dean then applied for early retirement which she felt offered the best and most sensible option of caring for her father.   Her long service means that her situation is not commonplace.   
Summary of the Council’s position  
16. An election under Regulation 31 is ineffective without the Council’s consent as the former employing authority.  

17. The Council’s decision (and its decisions during the IDR procedure) was correctly reached (the correct question was asked, the legal position was correctly understood, all relevant factors and no irrelevant matters were taken into account and the decision reached was not perverse).   Miss Dean’s circumstances do not fall within the Council’s policy.  

18. The non inclusion of a parent within its policy is not perverse.  It was considered likely that most, if not all, Scheme members would at some point in their careers have parents in need of care and it was felt that if parents were included in the policy, this could create an alternative route to early retirement.  The policy is not discriminatory towards those who are single and childless as it applies equally to married couples, those with partners and those with children.

19. Coleman concerned an employment situation whereas Miss Dean has not been employed by the Council since January 2008.

20. The Council undertook a review of all its discretionary policies.  However in relation to Regulation 31 the Council’s revised policy still refers to the deferred member being “prevented from working by the need to provide full time care for a husband/wife/partner/son/daughter who is suffering from a terminal or chronic illness and this results in financial hardship for the family.”  Miss Dean does not therefore satisfy the criteria.  
21. The Council considered whether Miss Dean’s case should be regarded as exceptional due to her particular circumstances but the Council decided that its usual policy should apply.  In reaching that decision the Council took into account that Miss Dean had been offered flexible working solutions (such as flexible hours and home working); she had been absent from work due to sickness and was dismissed for non attendance; her application for early retirement on compassionate grounds was refused as she did not satisfy the criteria set out in the policy at the time; and, in a workforce of more that 40,000 there is evidence to suggest that other employees are faced with similar situations and make alternative care arrangements, such that Miss Dean’s case is not considered to be exceptional.  
Conclusions

22. The early payment of Scheme benefits is at the discretion of the employing authority, as is the decision that benefits will not be reduced for early payment on compassionate grounds

23. In considering whether a discretion has been properly exercised I take into account the factors referred to by the Council (as set out in paragraph 16 above).  If I find the decision making process is flawed I do not substitute my own decision but I direct that the matter be reconsidered properly.   

24. To deal first with the legal position, the Coleman case held that discrimination by association was within the scope of the Disability Discrimination Act 1995.  A key feature of the case was that Mrs Coleman, who had a disabled child, had been refused the same degree of flexible working arrangements allowed to other employees with non disabled children.  

25. In order to show discrimination (on the grounds of disability) Miss Dean would have to establish that she has been treated less favourably than others because of her association with her father.  But the Council treats all members, regardless of their status, the same by not consenting to the early payment of unreduced benefits where caring for a parent is the reason for the request.  It is difficult to say that Miss Dean has been discriminated against when she has been treated the same as others in her position.  

26. Miss Dean’s argument that, as an unmarried female with no partner or children, she is more likely to be caring for a parent could amount to a claim of indirect sex discrimination, ie that she has been put at a disadvantage because of her sex.  For example, a policy of not employing those with young children might amount to indirect sex discrimination as the proportion of women with responsibility for young children is much higher than men.    But I do not see that the proportion of women who are responsible for an elderly parent or parents is necessarily so obviously higher so as might result in indirect sex discrimination.  

27. Nor do I see that age discrimination arises.  Miss Dean would need to show that she has been treated unjustifiably less favourably because of her age (and here discrimination by association does not apply).  Although she suggests that parent caring responsibilities tend to arise later in life, I do not see that is always the case: the young can have caring responsibilities, particularly if a parent has a disability.  But again all employees or former employees (aged 50 or more) are treated similarly.   

28. The legal position may change when the Equality Bill (which gives carers greater rights and which is currently before the House of Lords) becomes law.   But I have to consider the Council’s actions against the background of the law as it stands now.    

29. I can understand why Miss Dean considers it anomalous that different local authorities have different policies.  But the nature of a discretionary decision is such that different decision makers can reach different conclusions on the same facts and there is no one decision that must be right.  Provided the decision maker has approached the decision correctly and the decision itself is not perverse then the decision cannot be challenged on the basis that a different decision maker would have reached a different decision.  

30. There was however an issue which did concern me.  Although it is perfectly proper for the Council to have in place a policy regarding the exercise of its discretion, the Council must not fetter that discretion.  Rigid adherence to a policy, without consideration of the individual’s particular circumstances and whether an exception to the usual policy should be made, may amount to a fettering of discretion.  In this case there was little to show that the Council did consider Miss Dean’s application from the perspective of whether the Council’s usual policy should prevail.  Rather the Council seems to have regarded its policy as definitive and determinative and I was not satisfied that the Council did not fetter its discretion. 
31. However the Council has now reconsidered Miss Dean’s application, against the background of its revised policy (albeit unchanged in the material respect) and whether an exception to that policy should be made.  I can understand Miss Dean’s disappointment that the outcome remains the same and why, particularly in view of her long service, she feels that, in her case, an exception should be made.  But, for the reasons set out above, I am unable to say that the Council’s policy amounts to unlawful discrimination, nor can I require the Council to make an exception in Miss Dean’s case.    
TONY KING 

Pensions Ombudsman 

11 March 2010 
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