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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicants
	Mr James Andrews, Mr John Andrews and Mr  Jason Andrews

	Contract
	Scottish Life Retirement Annuity Contract-  Mr Christopher Andrews (deceased)

	Respondents
	Scottish Life


Subject

The complaint is that Scottish Life led Mr C Andrews’ accountant to believe that the Contract was held under trust with Mr C Andrews’ sons as beneficiaries.  The sons now seek a payment from Scottish life of £137,188 to compensate for inheritance tax paid by Mr Christopher Andrews’ estate.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Scottish Life since they initiated a method of purportedly “writing death benefits in trust” that was inappropriate to the Contract and could never have achieved the objective.  They accepted a completed form addressed to them as trustee as if it was appropriate and effective and some time later in response to a direct request confirmed that Mr Andrews’ sons were beneficiaries under a trust, which they were not.

DETAILED DETERMINATION

Material Facts

1. Mr Andrews held a “Section 226” retirement annuity contract (the Contract) with Scottish Life.

2. On 11 September 2001 the Price & Co, accountants acting for Mr C Andrews, wrote to Scottish Life saying:

“Our client wishes to write the benefits payable on death before taking his benefits in trust for his three sons, and accordingly please can you provide the trust documentation to action this.”

3. In response Scottish Life provided an uncompleted form declaration of trust form.  It referred specifically to a Section 226 policy as being the object of the proposed trust.  When completed it would have had the effect of making Mr C Andrews and two other persons trustees and the policy would have been held on (non-discretionary) trust for nominated beneficiaries.  The covering letter and the notes to the form contained caveats as to the need to take proper advice and the limits of Scottish Life’s responsibility in providing the form.
4. The Deed was not completed.  Price & Co have said that this was in part because Mr C Andrews had it in mind to start drawing pension by 2003.  They say that in 2002 the subject came up again and this time Mr C Andrews was more amenable to the idea.

5. On 6 March 2002 Price & Co made another request to Scottish Life for trust documentation.  They said:

“Our client wishes to write the benefits payable under his pension policy payable on death in trust for his three sons.  Please can you provide the trust documentation for this purpose.”

6. There was no reply by 20 March, so Price & Co wrote again.  On 12 April Scottish Life replied under the heading

“Talisman Personal Pension

Name:

Mrs [sic] CJ Andrews

Plan:

386558” 

They said:

“We enclose a beneficiary nomination form for the above policy as requested”.

7. The form was addressed to “The Trustees of the Scottish Life Assurance Personal Pension Scheme”.  On it Mr C Andrews said that he would like any payments arising on his death to be paid to his sons.  At the bottom the form stipulated that 

“For your wishes to be properly recorded in the Trustees’ file this signed request must be sent to the Trustees at the above address.

8. It was returned to Scottish Life by Price & Co on 7 May 2002

9. Mr C Andrews’ health had deteriorated by 2004 and he had appointed attorneys under the Enduring Powers of Attorney Act 1985. In November 2004, acting for one of the attorneys, Price & Co asked for confirmation of the nominated beneficiaries. On 24 December 2004 Scottish Life sent a statement of the value of the Contract (described as “Personal Pension Bond (Retirement Annuity)” to Price & Co and in the covering letter said that Mr C Andrews’ sons were the nominated beneficiaries.
10. Mr C Andrews died on 11 September 2005. The proceeds from the Contract were £372,373.34.  They formed part of Mr Andrews’s estate attracting a related tax liability of £137,188, which was paid (plus interest) on 10 March 2008.
Summary of the Applicants’ position
11. Mr James Andrews has represented himself and his brothers.  His case is essentially that the wrong form was provided and that resulted in an additional inheritance tax liability.
Summary of Scottish Life’s position
12. As an argument introduced late in the investigation, Scottish Life say that I do not have jurisdiction to deal with the matter because Mr James Andrews and his brothers are not in the defined category of people who may make a complaint to my office.

13. Scottish Life agree that the nomination form was issued in error in 2002, however they say that it should be noted that the documentation clearly stated its purpose and the covering letter also confirmed that the form was a nomination form rather than trust wording.
14. Scottish Life say that Mr C Andrews was being provided with specialist advice on his estate planning and responsibility for the effectiveness of the documentation to meet Mr Andrews’ specific requirements must have rested with his advisers.

15. They say that Price & Co had a duty of care to Mr C Andrews in their professional capacity (and they point to the standards set by the Institute of Chartered Accountants in England and Wales) – in particular they suggest that Price & Co were providing advice that would normally have been given by a solicitor so they may be judged by the standards applicable to a solicitor.
16. Scottish Life say that the chain of causation is broken by Price & Co’s failure to identify that the form was inadequate for its intended purpose.

17. As an alternative, Scottish Life ask that Price & Co’s negligence should be taken into account in assessing any loss suffered by Mr C Andrews’ sons.

18. Scottish Life has said they are prepared to make a goodwill payment of £500.
Conclusions
Jurisdiction
19. The Pension Schemes Act 1993 (PSA 93) provides (as is relevant) that I may investigate a complaint made by an “actual or potential beneficiary” of a personal pension scheme.  (The Contract was a personal pension scheme for this purpose).  
20. Section 146(7) of PSA 93 says:

“(7)
The persons who, for the purposes of this Part are actual or potential beneficiaries in relation to a scheme are-

(a)
a member of the scheme, 

(b)
the  widow, widower or surviving civil partner , or any surviving dependant, of a deceased member of the scheme; 

(ba)
a person who is entitled to a pension credit as against the trustees or managers of the scheme; 

(c)
where the complaint or dispute relates to the question-

(i)
  whether a person who claims to be such a person as is mentioned in  paragraph (a), (b) or (ba) is such a person, or 

(ii)
  whether a person who claims to be entitled to become a member of the scheme is so entitled, 



the person so claiming.”

21. “Member” is defined as follows:
"member" in relation to a pension scheme, includes a person

(a)
who is or has been in pensionable service under the scheme, or

(b)
who is or has been treated under section 181(4) as a member in relation to the scheme for the purposes of any provision of this Act or under section 176(3) of the Pension Schemes (Northern Ireland) Act 1993 as a member in relation to the scheme for the purposes of any provision of that Act;

22. But this is added to by Regulation 1A of the Personal and Occupational Schemes (Pensions Ombudsman) Regulations 1996 (as amended) which says:

“For the purposes of section 146(7) of the 1993 Act (persons who are actual or potential beneficiaries) a person shall be regarded as a member of a scheme if he is, or has been, entitled to the payment of benefits under it.”

23. Reading regulation 1A above together with section 146(7)(c)(ii) permits a person claiming to be entitled to benefits under a scheme to be able to complain about the lack of that entitlement.

24. In this case, Mr C Andrews’ sons are not claiming that they would have been directly entitled to benefits under the Contract.  They are in effect claiming that they would have been the sole beneficiaries of a trust which would itself have been entitled to the benefit under the Contract.  It might be argued by Scottish Life that the trustees of the trust might have been able to complain but, in the absence of a trust, the beneficiaries cannot.  That would be an unattractive argument since it contradicts the clear legislative intent that people who suffer injustice in the administration of scheme benefits, as potential recipients of them, should be able to complain to my office about that.  Given that the legislation would undoubtedly have allowed the complaint if Mr C Andrew’s sons had been the beneficiaries of a trust created by the Contract, if the legislation can be construed to accommodate the very particular circumstances of this complaint, then it should be taken to do so.  Since Mr C Andrews’ sons would have had a beneficial interest in the Contract, albeit under a trust that was never put in place, I consider that they can bring a complaint as claiming to be entitled to benefit under the Contract.
25. As a footnote to that, whilst he was alive Mr C Andrews would himself have been able to complain about any deficiency in the intended trust.  Section 147 of PSA93 makes provision for a complaint that could have been made by a deceased person, whenever it arose, to be made on his behalf by his personal representatives.  In this case I understand that the executors of Mr C Andrews’ estate took the view that they could not take action against Scottish Life, because the estate had in fact benefited from the payment that Mr C Andrews did not intend it to receive. I do not know if the executors considered section 147, but it does not expressly require the estate to have a financial interest in the outcome of the complaint that Mr Andrew’s could have made.  It is possible, therefore, that even if Mr Andrews’ sons’ complaints were out of jurisdiction, a similar one could be brought by the executors.  I mention this in passing only.  I have not received any such complaint and I have not considered the jurisdictional issues in any depth, or the merits at all.

The substance of the complaint
26. In 2002 Scottish Life issued a form that related to their Personal Pension Scheme, of which they were the trustee.  However, the Contract was nothing to do with that scheme and Scottish Life had no trusteeship role in relation to it. The form was accepted by them and lodged as if it was relevant to the Contract (and therefore as if they were the trustee).  When they were asked who the beneficiaries were they said that Mr C Andrews' sons were nominated, even though they could not have effectively been.
27. There was undoubtedly maladministration by Scottish Life.  The question Scottish Life raise is whether it caused the loss that Mr James Andrews and his brothers claim.

28. There is little doubt that if Scottish Life had provided the correct documentation the Contract proceeds would not have been subject to Inheritance Tax.  On the balance of probabilities the form would have been correctly completed and I find that it would. So, but for the maladministration, the tax would not have been incurred.

29. But Scottish Life say that Price & Co should have ensured that the intended avoidance of tax succeeded.  If that is so then the connection between the maladministration and the loss would be broken.
30. Scottish Life had sent the correct form the first time.  So arguably Price & Co should have identified that there was a difference and taken steps accordingly.  However, there was an eight month interval between the requests and I do not think it surprising that Price & Co did not compare the responses to their requests.
31. On another argument, Price & Co were advising Mr C Andrews; they were purporting to be the tax experts and Scottish Life expressly (at least in relation to the 2001 request) were not.

32. I do not think that Price & Co being tax experts aware of Mr Andrews’ personal circumstances and needs is of any assistance to Scottish Life.  There was nothing specific to Mr C Andrews relevant to the intended trust beyond the nature of the Contract.  Scottish Life knew as much about that as Price & Co ever could have known – and indeed as a contracting party, originator of the Contract and manager of the scheme ought to have been immediately aware of what it was and hence what the appropriate documentation would be.

33. I do think that Mr C Andrews, through Price & Co, could reasonably have relied on Scottish Life to produce a form that was at least capable of achieving the desired result.   Scottish Life not only failed to do that, they then acted as if the form was effective, giving misleading reassurance both passively (by accepting the form as if they were trustee) and actively (by confirming that the brothers were beneficiaries).  I do not find that Price & Co’s tax expertise should be taken to outweigh a presumption by them that Scottish Life knew what its own policies and schemes were. (I have referred in the material facts to various points at which the Contract was inaccurately and/or inconsistently described).

34. I do not find that Scottish Life’s argument that the chain of causation was broken should succeed.  There were four points at which the error could have been avoided.  The first was when the form was sent out; the second was when it passed from and back to Scottish Life through Price & Co; the third was when Scottish Life accepted it as valid (and did not notice for over three years that it was not); the last was when Scottish Life were asked for beneficiary details before Mr C Andrews died.  It could readily be argued that any newly created chain of causation starting with Price & Co not noticing that the forms were inappropriate was itself broken by Scottish Life dealing with the form as if valid.
35. I have considered whether Scottish Life’s liability should be reduced as a result of the form having passed through Price & Co’s hands.  Price & Co are not themselves within my jurisdiction, nor is there any complaint against them.  As will be clear from the preceding paragraphs I consider that the primary responsibility lies with Scottish Life, whose policy it was and who originated and accepted the form.  I do not find that Scottish Life’s liability should be limited. The error was nothing to do with Mr C Andrews’ specific tax arrangements, but was caused entirely by the use of the wrong form, both generated and treated as if valid by Scottish Life. I therefore uphold the complaint against Scottish Life and find that their maladministration did indeed cause a loss ultimately equal to the tax paid to HMRC.
 Directions 
36. I direct that within 28 days from the date of this Determination, Scottish Life shall pay to James Andrews on behalf of himself and his brothers Jon and Jason Andrews the sum of £137,188 to which shall be added simple interest calculated at the base rate for the time being quoted by the reference banks from 10 March 2008 to the date of payment by Scottish Life.
TONY KING 

Pensions Ombudsman 

19 March 2010 
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