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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mrs J Doughty

	Scheme
	Scottish Teachers’ Superannuation Scheme (the Scheme)

	Respondents
	1. Angus Council (the Council)
2. Scottish Public Pensions Agency  (SPPA)


Subject

Mrs Doughty says: 
· The Council failed to advise her of an amendment to the regulations, governing the operation of the Scheme, which stated that any transfer of pension benefits from a previous employer’s pension scheme into the Scheme had to be made within twelve months of joining it;
· as a consequence, SPPA refused to allow her to transfer into the Scheme accrued benefits from a previous employer’s scheme,
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Council who should have made available details of changes to the Scheme in teachers’ workplaces. 
DETAILED DETERMINATION

Material Facts

1. Mrs Doughty joined the Scheme on 16 August 2004. She says that initially she was employed by the Council on a temporary year long contract moving to a permanent contract on 15 August 2005. On 14 August 2006 she commenced a permanent contract with Dundee City Council and remained a member of the Scheme. She says she was aware that at the time she commenced employment with the Council that it was not necessary under the regulations to transfer benefits into the Scheme within one year of joining. She therefore chose to wait until she was sure that her change of career from the business sector was permanent.

2. On 7 October 2005, SPPA issued ‘Superannuation (Teachers) Circular No. 2005/5’ (the Circular) to, amongst others, Scottish Local Authorities and Principals of Further and Higher Education Institutions. Its purpose was ‘to inform teachers, their employers and representatives’ of changes to the Scheme made under the Teachers’ Superannuation (Scotland) Regulations SSI 2005/393 (the Regulations). One such change was that where a teacher wished to transfer his or her rights in a previous employer’s pension scheme to the Scheme, the teacher had to give notice to the Scottish Ministers within 12 months of entering pensionable employment that he or she wished to do so.

3. In October 2006 Mrs Doughty e-mailed SPPA asking whether she could transfer her benefits into the Scheme from her previous employer’s scheme - Danapak Flexibles Retirement Benefits Scheme.

4. SPPA responded on 30 November 2006 advising her that her application to transfer could not be accepted because of the change in the Regulations. On 13 December  they wrote to her again:

“The Teachers’ Superannuation (Scotland) Regulations 2005, section G2 (3) specifically states that requests to transfer pension rights into the scheme must be made in writing within 12 months of joining the scheme. This was designed to bring the scheme into line with all other unfunded public sector schemes. An administrative decision was made to allow a period of one year for employers to notify members of this regulation coming into force. During this time, any requests which were made to transfer in where the member had been in the scheme for over 12 months would be considered favourably. This notification was sent to all employers in October 2005 and subsequently, all requests to transfer into the STSS made after 1 October 2006 must satisfy Regulations.

As you are aware, the SPPA administers the scheme on behalf of the employers and does not have access to members’ records or other information except that which is supplied by the employers. As such, it is the employer’s responsibility to notify their members of any changes which may affect them.”
5. Mrs Doughty, with the aid of The Pensions Advisory Service, then    addressed her complaint to the Council. The Council responded on 18 August 2008:
“The Council has now had an opportunity to consider this matter in detail. The Superannuation Scheme in which Mrs Doughty is a member is regulated by the Teachers’ Superannuation (Scotland) Regulations 2005. These Regulations were made in terms of the Superannuation Act 1972. It is clear from the Act and the Regulations that the Teachers Superannuation Scheme in Scotland is operated by and administered by the Scottish Ministers (being the statutory successors of the Secretary of State).
It is the Council’s position that this matter is an issue between Mrs Doughty and the Scottish Ministers. The above Regulations do impose a number of obligations on the Council as employers of Teachers. These obligations do not extend to advising members of the Superannuation Scheme of changes to that Scheme. The Scottish Pensions Agency did, by Circular 2004/4, advise the Council of changes to the Superannuation Scheme, and request that the Circular be distributed for display within schools. It is regrettable that this was not done. However, the Council cannot be held liable in respect of failing to do this because there was no legal duty on the Council to do so.”
          The letter went on to suggest that SPPA used their discretion under regulation J7 of the Regulations to allow Mrs Doughty to transfer. This states that the Scottish Ministers may in any particular case extend, or treat as having been extended, the time within which anything is required or authorised to be done under the Regulations.

6. Mrs Doughty then instigated the internal dispute resolution procedure (IDRP). Under stage two of IDRP, the Appointed Person wrote:

“5. In terms of the subject matter of this particular complaint, it is noted that Circular 2005/5 from the Scottish Public Pensions Agency contained reference to the changes to the Scottish Teachers Superannuation Scheme…That Circular contained no request by the Scottish Public Pensions Agency for the Circular to be distributed for display within schools, colleges and other teaching establishments, so that teachers are aware of its contents. This should be contrasted with the terms of Circular 2004/4 which did contain such a specific request for the Circular to be distributed within schools, colleges and other teaching establishments, so that teachers are aware of its content. In any event, distributing the document for display within schools would not have guaranteed that Mrs Doughty would have been made aware of the changes to the Scottish Teachers Superannuation Scheme. Mrs Doughty would have been made aware of the changes had she, for example, been written to directly.”
7. The SPPA has confirmed that even though the Regulations would not permit a late transfer, they would be prepared to allow it provided I decided that Mrs Doughty is entitled to have her benefits transferred.
Angus Council’s position

8. The Council submits that:

· It is not responsible in law for the management or administration of the Scheme and therefore I do not have jurisdiction to determine matters against it. 

· It is evident from the Superannuation Act 1972 and regulations made thereunder that the Scheme is managed by, or on behalf of the Scottish Ministers.
· It cannot be held responsible for acts or omissions which it has no legal obligation to perform.
Conclusions

9. Dealing with the jurisdiction point first, I do not dispute that the Council is not the manager or administrator of the Scheme. However, the complaint brought by Mrs Doughty against the Council is as employer. My jurisdiction allows me to investigate complaints against the employer in relation to a pension scheme.
10. To assist the Council also, since they appear to emphasise they may only have a statutory or delictual duty, I explain my role is to act where I find maladministration has occurred.  This may not equate directly to the duties they state I should have regard to. 
11. Looking next at the Council’s position, the Council does not dispute that on 7 October 2005 SPPA had provided it with details of the changes stemming from the Circular. It is disingenuous of the Council to suggest that they did not publicise the contents of the Circular, because they were not specifically asked to by SPPA.  It was clearly an important piece of information.  Individual teachers can only decide if the changes to the Scheme are relevant to their particular circumstances if they are made aware of them.
12. I accept that the Superannuation Act 1972 and regulations made thereunder may not impose an obligation on the Council to advise its employees of the changes contained in the Circular. However, in my view, the Council owes a duty of good faith to its employees to inform them of any changes that could affect any benefits and such duty would not be covered by any regulations governing the Scheme.   Not to inform, in other words, was maladministration.
13. Moreover, even if the Council felt that it had no duty to inform its employees, it could and should have notified the SPPA of this. The Council’s failure to either inform its employees or tell the SPPA that it would no do so, i.e. do nothing on receipt of important pension information, constitutes maladministration. 
14. Mrs Doughty suffered an injustice as a consequence of the above maladministration in that she lost the opportunity to transfer the benefits from her previous employer’s pension scheme to the Scheme and therefore I uphold the complaint against the Council.
15. Looking next at the SPPA’s position, as SPPA correctly identify and for reasons they correctly identify, responsibility for disseminating information about changes to the terms of the Scheme lies with the employer; in this case the Council. 

16. SPPA are only responsible for informing employers and various other parties of changes to the Scheme and cannot be held liable for the failure of an employer to inform its employees. 
17. Further by circular argument, having sent the information to the Council, and then not having been advised the Council did not consider they had a duty to do anything with it; I find they could reasonably assume it would be sent out.  

18. Consequently, I do not uphold the complaint against SPPA
19.
Having placed liability for the failure to disseminate details of the 2005 changes with the Council, I now need to restore Mrs Doughty to the position that she would have been in had that information been hade available to her in October 2005. I make an appropriate direction below.
Direction
20.
The Council shall request, within 14 days of the date of this determination, from the trustees of the Danapak Flexibles Retirement Benefits Scheme details of the transfer value of Mrs Doughty’s benefits that would have been available in October 2005. Within 28 days of being advised of the transfer value the Council shall seek details from the SPPA of the service credit available in the Scheme had that transfer value been received during the transitional period (1 October 2005 to 30 September 2006) when SPPA was looking favourably at applications made after the change in the Regulations. 
21.
Within 14 days of receiving details of the service credit for Mrs Doughty from the SPPA, the Council shall write to her offering her the opportunity to proceed with the transfer of her benefits. If she agrees to proceed with the transfer, the Council should effect the transfer within 28 days of her acceptance. Any additional cost to the Scheme arising as a result of the late acceptance of the transfer value shall be paid by the Council.
JANE IRVINE 

Deputy Pensions Ombudsman

19 February 2010
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