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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mrs J W Black

	Scheme
	NHS Injury Benefit Scheme (the Scheme)

	Respondents
	NHS Business Service Authority (NHSBSA)


Subject

The NHSBSA has refused Mrs Black’s application for a Permanent Injury Benefit (PIB).  Mrs Black complains that her appeal against NHSBSA’s decision was not given fair consideration and she contends her injury was acquired during her whole working life in the NHS.
The Pensions Ombudsman’s determination and short reasons

The complaint cannot be upheld against NHSBSA because there is sufficient medical opinion, and other evidence, in support of the NHSBSA’s view that Mrs Black has not suffered a qualifying injury to mean that their decision cannot be regarded as perverse.
DETAILED DETERMINATION

Material Facts

1. PIB would be payable in respect of an injury that is wholly or mainly attributable to Mrs Black’s employment.

2. Mrs Black was a Medical Secretary providing administrative and secretarial assistance to a Consultant in the Infectious Diseases Unit at St James’s & Seacroft Hospitals NHS Trust (the Trust).

3. Mrs Black says that she first underwent physiotherapy for her condition some time between 1990 and 1993 (she cannot recall precisely when).  She says this was arranged in-house at Seacroft hospital by her boss which probably explains why it is not mentioned in her GP notes.  She notes that her GP records do, however, confirm that she undertook further physiotherapy on 11 September 1995 at Garforth having previously complained about her arms aching in April of that year.

4. Mrs Black went on sick leave from the Trust on 1 April 1997.  On that day she underwent an operation for release of carpel tunnel syndrome on her right wrist.  On 10 June 1997 she underwent a similar operation on her left wrist.
5. Dr Stocks, an Occupational Health Physician, wrote to the Trust on 20 October 1997 about Mrs Black’s fitness for work.  He said the operations had been successful, but noted Mrs Black had been suffering from pain in the arms and shoulders since 1994 and was now experiencing painful triggering of the thumbs, particularly the right one.  He opined she was not fit to return to work at that time and expressed doubts about her return to work in the future.  He told the Trust he had written to her GP to obtain his opinion on her shoulder pain.

6. Mrs Black’s then GP, Dr Taylor, replied to Dr Stocks in a letter dated 28 October 1997.  Dr Taylor said Mrs Black had, for a couple of years or more, suffered from aching in both arms, the right worse than the left, and had symptoms localising in her shoulders.  He could be no more specific than to say that he thought she had a work-related upper limb disorder.  There was no sign of significant arthritis.
7. A referral note (the date of which has been blackened out) was sent from Dr Taylor to Dr Huston, a Consultant Physician and Rheumatologist, explaining Mrs Black’s medical complaints.  An extract from that note says,
“She has obviously over the years been a keyboard operator and has had problems with triggering of the right thumb, but also complaining of restrictive movements at the right shoulder which I have put down, in a rather vague sort of way, to work‑related upper limb disorder.”
8. In a letter dated 14 November 1997 to the Trust, Dr Stocks repeated that Dr Taylor felt the problem may be work related.  Dr Stocks said he thought it unlikely that Mrs Black would return to work in her present job.  He noted the Trust had said it was likely that her employment had exacerbated her health problems and it was reluctant to expose her to any further work of this nature.  He opined that Mrs Black should not return to work involving keyboard work and so redeployment should be considered.  If redeployment was not possible, it was likely Mrs Black would have to finish work on the grounds of ill health.
9. Mrs Black applied for ill‑health early retirement on 18 December 1997 and did not return to work.  Her employment ceased on 16 January 1998.  On 4 March 1998 Dr Stocks completed Part C of an application form for ill-health retirement.  His diagnosis was chronic pain in neck and shoulders probably caused by cervical spondylosis since 1994.
10. Mrs Black saw Dr Huston on 4 February 1998.  After taking x-rays Dr Goddard’s report dated 5 February 1998 for Dr Huston said,

“HANDS – There is symmetrical loss of joint space and osteophyte formation in the DIP joints of the second and third fingers.  This is more in keeping with osteoarthritis.  No evidence of erosive arthropathy.

RT SHOULDER – Degenerative change in the acromioclavicular joint.  Several bony fragments are noted in this area also which may present previous trauma.  There is some irregularity in the rotator cuff insertion, a non‑specific finding in rotator cuff disease.  No other body abnormality.”

11. Following that consultation, Dr Huston wrote to her GP outlining her present health complaint, medication, history, physical signs, diagnosis and treatment.  His diagnosis was that Mrs Black was suffering from flexor tendon nodules on the flexor tendons of the thumbs and rotator cuff degeneration on the right. 

12. The NHSBSA’s medical advisers wrote to Dr Huston on 21 April 1998 and he replied on 30 April.  He confirmed the shoulder and degeneration change in the hands would remain and opined that Mrs Black would not be able to render regular and efficient performance in her duties until her normal retirement age.
13. On 13 May 1998 the NHSBSA decided to award Mrs Black ill‑health early retirement.

14. Mrs Black’s GP medical notes record a diagnosis of cervical spondylosis on 12 September 2001.  Her GP medical records also show that she undertook physiotherapy again on 17 May 2002.  Mrs Black says this was at Halton.
15. Nearly 10 years after retiring, following a publicity campaign, Mrs Black applied to the NHSBSA for a PIB award under the Scheme.  Her application form, dated 5 February 2008, was received by the NHSBSA on 8 February.  On that application Mrs Black said that the illness/injury was contracted/sustained in 1994 as a result of typing for many years.

16. At the end of July 2008 Mrs Black gave consent for the NHSBSA to obtain any information in connection with her claim, including medical evidence, from her employer, Department for Work and Pensions (DWP), and any doctor who had treated her.

17. The NHSBSA’s medical advisers wrote to her employer, her employer’s Occupational Health Unit (Dr Stocks) and her current GP (Dr Batra) on 22 August, 24 September and 25 September 2008 respectively.
18. On 11 October 2008 Mrs Black wrote to the NHSBSA and informed it that she was in receipt of Disability Living Allowance from the State (DWP).  Although Mrs Black was willing to attend a medical exam, she said all the examinations, tests, x-rays, reports and results etc should already be on file at the NHSBSA.

19. Dr Batra provided a copy of Mrs Black’s medical notes/history to the NHSBSA’s medical advisers, Atos Healthcare, on 30 October 2008.

20. The employer’s Occupational Health Unit responded on 24 November 2008 saying it could not find any records relating to Mrs Black.

21. The Trust responded on 25 November 2008 saying it had no information on Mrs Black.  It therefore could not provide copies of any accident report or reply to the questions about whether Mrs Black made them aware of her concerns/injury at the relevant time and the outcome of any investigation.

22. Atos Healthcare had evidence consisting of submissions from the applicant, the ill‑health retirement papers and GP case history records.
23. On 9 January 2009 Atos Healthcare wrote to the NHSBSA saying after careful consideration of all the available medical evidence it could not recommend entitlement to PIB because it was unable to conclude that Mrs Black had suffered an injury that was wholly or mainly attributable to the duties of her NHS employment.  It said,
“While it is accepted that she experienced upper limb symptoms in the course of her secretarial work the evidence is that cause of her symptoms has been constitutional or degenerative disease affecting her neck, shoulder, wrists and hands and this disease, itself, has not been caused by her work.
It is therefore assessed that there is not any contributory causal connection, (which ….) between the injury/condition(s) applied for and the NHS employment in this case.”

24. The NHSBSA decided that it was unable to accept that her condition was attributable to her NHS duties and wrote to tell her of its decision on 27 January 2009.
25. On 3 February 2009 Mrs Black appealed against the NHSBSA’s decision using the Scheme’s internal dispute resolution procedure (IDRP).

26. After reviewing her application and evidence again, the NHSBSA did not uphold her appeal.  Its decision was communicated to her by a letter dated 12 February 2009.

27. Mrs Black invoked the second stage of the IDRP and wrote to the NHSBSA on 12 March 2009 maintaining that her problems were work‑related.

28. Atos Healthcare was consulted prior to the NHSBSA giving its stage‑two decision.  The medical advisers wrote to the NHSBSA on 17 April 2009 saying,
“… The occupational physician, in the ill‑health retirement report of 04-03-1998 states that the condition causing her to be unfit for her NHS job is, ‘chronic pain in neck and shoulders probably caused by cervical spondylosis since 1994’.  Cervical spondylosis is a very common degenerative condition, not caused by work.  Work however can aggravate symptoms where there is postural strain.  Bilateral carpel tunnel syndrome (CTS) is also referred to.  CTS can be an occupational disease, indeed it is a prescribed disease A12, but not for typists, rather for employees who handle hand held vibratory tools.  This is not applicable in this applicant’s case.

The consultant rheumatologist also refers to her having nodules on the flexor tendons of the thumbs and rotator cuff degeneration on the right.  X-rays showed minor degenerative changes in the joints of her fingers.  These features are also degenerative in nature and not derived from work causes.

It is therefore assessed that there is not any contributory causal connection (which need not be the sole, dominant, direct of proximate cause and effect) between the upper limb condition applied for and the NHS employment in this case.”

29. NHSBSA wrote again to Mrs Black saying it was unable to accept that her condition was attributable to her NHS duties and so her second stage appeal was not upheld.
Summary of Mrs Black’s position
30. She started working for the NHS at the age of 16½ until she retired at age 56½ due to ill health.  She worked on manual typewriters for many years, then electronic typewriters and latterly on a computer for a few years.  So all her working life has been spent typing.
31. Four highly qualified professional medical people (old and new GP, Occupational Health Physician and Consultant Physician/Rheumatologist) who dealt with her state her injuries are work‑related.
32. The definition of constitutional degeneration disease in various medical dictionaries states “structural regression of body issue or organs, from disease, ageing or misuse”.  The ageing she now has and the misuse was her working career, i.e. the pounding for the greatest part on manual typewriters followed by electronic typewriters and finally computers.
Summary of NHSBSA’s position
33. Mrs Black’s claim fails because she has not suffered an injury that is attributable to the duties of her NHS employment.  It contends that its latest decision to reject Mrs Black’s application for PIB is neither perverse nor unjust, and its examination has been conducted properly and in accordance with the statutory provisions of the Scheme.
34. No new evidence was presented by Mrs Black at either the first or second stages of the IDRP.  In addition, no new evidence has been presented to the Ombudsman and her submissions include a copy of all of the papers that make up her injury benefits file.
Conclusions

35. The NHS Injury Benefit Regulations 1995 provide that a PIB is payable only if the injury sustained is wholly or mainly attributable to NHS employment. Determining whether this is so is a question of fact for NHSBSA.  The first criterion is that the injury must be wholly or mainly attributable to the duties of the employment.  If that condition is satisfied then the second criterion is whether the person has consequently suffered a permanent reduction in their earning ability of more than 10%.

36. The criteria presented particular difficulties because no single incident can clearly be identified as the cause of the condition.  Even where there has been some particular incident in the course of employment, there can still be difficulties in establishing the extent to which that incident caused the condition or whether the condition was caused wholly or in part by external factors.
37. In coming to its decision NHSBSA sought advice from its own medical advisers. This advice was based on a consideration of Mrs Black’s GP notes, occupational health notes, and reports from her Consultant Physician/Rheumatologist.  I see nothing amiss in such advice being sought or such information being obtained.

38. Although Mrs Black has received treatment, i.e. physiotherapy, for her condition over the years this does not advance her case.  There needs to be evidence of a causal link between her employment and the injury/illness she is now suffering.
39. Mrs Black contends that four medical professionals believe her condition to be work-related.  But the evidence I have seen does not reflect that.  Dr Taylor, her former GP, clearly expressed such a view in his letter of 28 October 1997 to Dr Stocks.  Although Dr Taylor’s comment to Dr Huston that his opinion was “put down, in a rather vague sort of way, to work‑related upper limb disorder” does appear to weaken his view.  Whilst Dr Stocks passed on the GP’s remarks to the Trust, I cannot see that he made any comment himself linking the cause of Mrs Black’s condition and her work.  The fact that Mrs Black’s condition prevented her from working is not the same as causing her condition.  Similarly, Dr Huston reports focuses on her symptoms, test results, diagnosis and treatment.  It fails to comment on the causation being work-related.  Although he said she would not be able to render regular and efficient performance in her duties, this would be a consideration in respect of her ill-health early retirement application rather than her PIB application.
40. The Trust’s comments have been highlighted by Mrs Black.  Atos Healthcare mentioned in its advice to NHSBSA that Mrs Black’s employment could aggravate her condition, but that is not the same thing as causing it.  

41. It would be wrong for NHSBSA and its advisers to proceed on the assumption that, just because there was evidence of degeneration, this was an automatic barrier to Mrs Black meeting the PIB criteria.
42. Rather than considering "incidents", it was necessary for NHSBSA to consider that cumulative effect of the nature of Mrs Black’s duties.  NHSBSA needed to satisfy themselves that the degeneration present in Mrs Black’s joints, the presence of which has led to Mrs Black's claim being rejected, was not itself a result of her duties over the period of her NHS employment.
43. The advice from NHSBSA’s medical advisers was that her condition was caused by constitutional or degenerative disease and not by her NHS employment.  Having obtained medical advice, it is the decision‑maker who must weigh the opinions given to them and come to their own view as to whether an injury is wholly or mainly attributable to NHS employment.
44. Mrs Black believes her duties of her employment as a typist over the years caused her medical incapacity.  The NHSBSA considers that the degeneration of Mrs Black’s joints would have occurred in any event, i.e. it is constitutional.  I am satisfied that the NHSBSA properly considered the evidence and advice before it.  The NHSBSA was entitled to rely on the medical opinion of its medical adviser and, on the evidence available, I see no justifiable grounds for me to find that its decision not to award Mrs Black PIB from the Scheme is perverse. 

45. I am, therefore, satisfied that NHSBSA has properly considered the extent to which Mrs Black’s condition can be said to be wholly or mainly attributable to her work, and that the conclusion cannot be said to be unreasonable.

46. I do not uphold the complaint.
TONY KING 
Pensions Ombudsman 
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