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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr A Upjohn

	Scheme
	Universities Superannuation Scheme (the Scheme)

	Respondents
	Universities Superannuation Scheme Limited (the Trustee)


Subject
Mr Upjohn complains that the Trustee:

· erred in its decision not to award him an incapacity pension from active membership of the Scheme;
· was obstructive and unhelpful and failed to provide him with information regarding what was needed to make a claim and an appeal; and 
· caused him to incur unnecessary legal fees.

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be not upheld against the Trustee because it has considered Mr Upjohn’s application in accordance with the Rules.
DETAILED DETERMINATION

Material Facts

1. Mr Upjohn was born on 12 December 1965 and reaches his normal retirement age in 2025.  He was employed by the Open University (the OU), as a computer technician and although he only became a member of the Scheme on 1 August 2004, on becoming a member he transferred in 4 years 11 days accrued service, from a previous scheme of the OU.   
2. On 8 August 2003, Dr Sorrell, the occupational physician at the OU prepared a report after a meeting with Mr Upjohn that had been held the previous day.   In summary he reported that:
· Mr Upjohn was experiencing pain and discomfort in his neck and arms probably due to a couple of road traffic accidents some years before;

· intensive periods of computer work had exacerbated his problems;

· periods of short term sickness were related to his condition. 

3. On 18 June 2004, Mr Upjohn’s physiotherapist, Ms Slater, provided a report to Mr Upjohn’s GP.   Ms Slater reported that Mr Upjohn felt he had become more inactive and his symptoms had got progressively worse.  She said that his long history of neck problems needed to be investigated further and requested a nerve conduction test to be carried out.
4. On 13 January 2005, Dr Sorrell met with Mr Upjohn again and prepared a further report, which in summary stated:

· Mr Upjohn’s musculoskeletal symptoms related to his neck, his spine and his left arm had deteriorated and become more troublesome;

· work place assessments had been carried out and the ergonomics of Mr Upjohn’s workplace were as good as they could be;

· it was difficult to give any long term prognosis because from day to day, the severity of his symptoms of pain and discomfort varied greatly.

5. On 8 March 2005, consultant orthopaedic surgeon, Mr Birch, wrote to Mr Upjohn’s GP, Dr Abdallah.  Mr Birch recommended Mr Upjohn have a full set of blood investigations including liver profile and thyroid function to determine the underlying cause of his symptoms.  
6. On 29 September 2005, Dr Sorrell prepared a further report which followed a telephone conversation that had been held with Mr Upjohn earlier that day. In summary the report stated:

· Mr Upjohn had updated him on the advice he had received from  consultant orthopaedic surgeon, Dr Outhwaite;

· Dr Sorrell was familiar with Dr Outhwaite’s work and in particular his view on the type of musculoskeletal symptoms that Mr Upjohn was experiencing;

· Dr Sorrell knew from experience that  Dr Outhwaite took a very pessimistic view of prognosis in such cases of chronic pain state;

· the medical profession was not unanimous in its view of the diagnosis of chronic pain state and the spectrum of views as to the cause of the condition and its management was very broad, with Dr Outhwaite being at one end of the spectrum;

· Dr Sorrell would commission a written report from Dr Outhwaite;

· based on the advice Dr Outhwaite had given it was unlikely that Mr Upjohn’s condition would improve in the foreseeable future.   

7. On 21 November 2005, Dr Outhwaite prepared a report on Mr Upjohn following an examination that had been carried out that day.  Dr Outhwaite gave his opinion to be:
“At present, he is currently unfit for his job as described to me and I think that it is very unlikely that he will ever get back to being able to work with a computer at this level.  I would expect him in due course to find some form of part time employment, but he would have to have diary control, there should be very little driving, no excessive lifting and no excessive computer work.  A combination of his physical state and the time delays imposed by the vagaries and National Health Service will mean it will take approximately 2 years for him to reach a level where I can be able to predict his further recovery.”    

8. On 7 March 2006, Dr Sorrell wrote to Mr Upjohn regarding his proposed application for ill health retirement.  Dr Sorrell enclosed the application form and consent forms for Mr Upjohn to complete regarding the release of personal medical information in accordance with the Access to Medical Reports Act 1988.  In essence Mr Upjohn gave consent to reports being issued to the Trustee but wished to see them and approve them before they were issued.  
9. The Trustee has a panel of medical advisers (the Medical Panel), which consists of registered medical practitioners, to provide it with medical opinion as required by the rules of the Scheme (the Rules).  Relevant extracts from the Rules, as material, can be found at Appendix 1 to this determination.   

10. On 13 April 2006, Dr Sorrell wrote to the Trustee enclosing Mr Upjohn’s application for ill health retirement.  As is material from his letter, Dr Sorrell said:

”Mr Upjohn is off work with a diagnosis of “chronic pain state”….

..He has had the most difficult protracted pain and huge difficulty in providing his employer with continuous and efficient service in his role…

…Throughout my contacts with him the level of symptoms and apparent disability has never been supported fully by definite physical signs on examination.    In 2003 he was assessed by a consultant orthopaedic surgeon at Kettering General Hospital, at which stage he had an MRI scan, which I am told was normal.  The specialist concluded that the problem was related to posture, but Mr Upjohn was unhappy with this consultation and sought other advice.  I have been unable to obtain any information with respect to this orthopaedic assessment….
…I continue to be perplexed by the discrepancy between the level of abnormal physical signs (few) that I have found on examination and the level of Mr Upjohn’s disability and symptoms.”  
11. On 21 April 2006, the OU received Mr Upjohn’s application and it was considered by the Medical Panel the same day.  In his recommendations, Dr B, the Medical Panel’s adviser, confirmed:

“The Panel notes that Mr Upjohn describes constant pain that prevents him from currently carrying out the duties of his post.  It is appreciated that Dr Outhwaite has made the diagnosis of chronic pain state.  However, all investigations would appear to be normal and no definitive cause has been found for the pain reported by Mr Upjohn.  It is therefore very difficult for the panel to conclude at this juncture that Mr Upjohn has long term incapacity especially since he is awaiting important rehabilitation which potentially could result in recovery/improvement in his symptamology and the fact that he has not been clinically assessed by a pain specialist.”   
12. On 24 April 2006, the Trustee wrote to the OU to advise that following consideration of Mr Upjohn’s application by the Medical Panel it did not consider that he qualified for an incapacity pension.  The letter repeated Dr B’s recommendation.
13. The Trustee states that on 26 April 2006, during a telephone conversation held with Mr Upjohn, he was advised of the option to appeal but Mr Upjohn confirmed that he would not be appealing. He instead invoked the official complaints procedure.   The Trustee says that a copy of the stage one internal dispute resolution (IDR) procedure form was issued to Mr Upjohn on 26 April 2006. 

14. On 2 May 2006, Mr Upjohn submitted his stage one IDR application.  Mr Upjohn complained about the decision reached, that his application had been handled badly and that the Trustee had failed to properly take into account:

· evidence provided by his physiotherapist Ms Slater; and
· evidence provided by Dr Outhwaite.
15. The Trustee states that it was at this point it instructed its legal advisers, appointed since 1975, to act.
16. On 24 May 2006, a stage one IDR decision was issued upholding the decision that had been reached by the Medical Panel.   In its letter, the Trustee stated:

“The panel of medical advisers would like to emphasize that very careful scrutiny of medical evidence is undertaken in every case and that evidence is always discussed in detail and this was the case when your application was considered.  The report provided by Dr Outhwaite was an integral part of their consideration.  The panel appreciate that Dr Outhwaite made the diagnosis of chronic pain state.  However they point out that all investigations would appear to be normal and no definite cause has been found for the pain that you have reported.  The panel states that at this juncture it is very difficult for them to conclude that you have long term incapacity especially since you are awaiting important rehabilitation which could result in recovery/improvement in your symptamology.
With regards to your question about the definition of long term incapacity the rule defines this as a member suffering ill health for up to five years, or to the age of 60, whichever is the higher.  The panel do not feel that the medical evidence provided is able to determine your incapacity to age 60….

…I appreciate that you are dissatisfied with the trustee company’s decision not to grant you incapacity retirement and would like to point out that USS Ltd has an appeal procedure to address such cases as yours.  Part of the procedure involves a full examination by an independent specialist in the relevant medical speciality relating to your illness…I am enclosing a copy of their appeals fact sheet in case you should decide to follow the appeal route which is still open to you.  This will enable an independent specialist to examine you and provide an assessment of your condition…If you are not satisfied with the decision reached at this first stage then you can ask me to submit the complaint to a special committee empowered by the management committee of USS Ltd to deal with the second stage of the procedure for a final ruling, which will normally be given within two months...,” 
17. Although the Trustee states that a copy of the appeals factsheet was enclosed with this letter, Mr Upjohn states that he did not receive a copy of it until 24 November 2006.
18. The Trustee states that although not part of the Rules, it has adopted an appeals procedure which is set out in factsheets made available to the membership which, in summary, advises them:

· an appeal can be made by completing form ME5 (Appeal) and providing any new medical evidence not submitted previously;

· the appeal will be considered by the Medical Panel;

· if the Medical Panel does not uphold the appeal all the medical evidence will be referred to an appropriate independent specialist in the illness or condition who will arrange for a medical examination and prepare an independent medical report;

· if the appeal is successful any resultant pension will only be paid from the date the appeal is accepted;

· if the appeal fails a further appeal can be made after a further six months  by submitting new medical evidence;

· if an applicant leaves the Scheme in the meantime, an application can be made for incapacity retirement as a deferred member and if granted only service accrued to the date of leaving the Scheme will count;

· if an application is rejected a further application with an updated medical report, can be made six months after the rejection of the first application.  

19. For the purposes of this determination, a reference to an appeal shall be a reference to this formal appeal procedure and not a complaint under the Scheme’s IDR procedure.

20. On 22 June 2006, Mr Upjohn left the service of the OU and became a deferred member of the Scheme.  
21. On 7 September 2006, Mr Upjohn complained about the stage one IDR decision and that it had failed to address any of the issues he had raised and that it had not been dealt with fairly or properly.  He stated that he was aware of the appeals procedure but considered that it was inappropriate at that stage.  He complained that contact had not been made with his GP, physiotherapist, treating consultant or any other health professional.  He confirmed he was seeking further medical evidence but as this had proved difficult to obtain, he was not expecting, under the circumstances, to be subjected to the six month limit for an appeal to apply.  

22. Mr Upjohn subsequently provided a further report, prepared by Dr Outhwaite and dated 18 September 2006, following an examination that had been carried out on 21 August 2006. 
23. Dr Outhwaite recorded that Mr Upjohn had been referred for a functional restoration programme but this had not been provided; it was unlikely Mr Upjohn would make any improvement and needed a combination of physiotherapy, hydrotherapy, occupational therapy for energy conservation, cognitive psychological support, a graded cardio vascular exercise programme and pain control.  He expected a gradual return to function for Mr Upjohn with at least a 50% reduction in medication, a 70% reduction in anxiety and distress and a 50% increased in his ability to cope with his activities of daily living and stated that although Mr Upjohn would not be able to return to his previous employment, even with treatment, he could return to some form of light work.     
24. On 16 October 2006, the pensions operations manager wrote to Mr Upjohn regarding his letter of 7 September 2006.  He was advised to appeal against the stage one IDR decision in accordance with the IDR procedure.  He was also advised that the Trustee was willing, in his case to forgo any additional medical evidence that he was waiting for and would arrange for him to see an independent specialist.
25. On 10 November 2006, Dr B of the Medical Panel considered Mr Upjohn’s case again.  He referred to Dr Outhwaite’s report dated 18 September 2006, commenting that: 

“…Unfortunately, Dr Outhwaite does not provide any evidence to back up his opinion on the long term prognosis, for example reference to longitudinal studies on patients with chronic pain syndrome/state.

Mr Upjohn is currently 40 years old.  The Scheme Rules require assessment of the member’s capability until normal retirement age, which at this moment in time is 60 years. 

The panel is not able to conclude that, based on the information provided, Mr Upjohn has long term incapacity, i.e. not likely to improve within the next 20 years.

The Panel believes that an independent assessment from a specialist would be very helpful in further appraising prognosis and strongly recommends this possibly as an appeal procedure.” 

26. On 23 November 2006, the Trustee wrote to Mr Upjohn saying that it had been unable to approve his incapacity application.  It stated:

“The panel of USS Ltd Medical advisers considered the medical evidence carefully and made the following comments;

“The panel is not able to conclude that, based on the information provided, Mr Upjohn has long term incapacity.  The panel believes that an independent assessment from a specialist would be very helpful in further appraising prognosis and strongly recommend that you consider following the appeal procedure.”

I would be grateful if you could now confirm whether you wish your case to be progressed to stage two of our Internal Dispute procedure, or whether you wish to make a formal appeal against the decision that has been reached.

I note that you have now left employment with your employer, Open University on 22 June 2006 which means that you have also left the scheme and are a deferred member.  Despite this I am willing to extend the deadline for appealing as an active member of the scheme for a further six weeks.  If you do not submit an appeal within six weeks then any future appeal will be dealt with on the basis that you are a deferred member…”
27. On 18 December 2006, Mr Upjohn submitted a formal appeal.  He submitted:

· that the Medical Panel had failed to provide any reasoning or justification for the decisions it had reached;

· Dr Outhwaite had actually concluded that he could return to light work, qualified what work that could not include and only then with treatment;

· he was not having any treatment, his condition was not expected to improve and was therefore unfit for work.   

28. On 20 December 2006, Mr Upjohn also requested his complaint to be considered under stage two of the IDR procedure. His letter of complaint covered four main points:
· the general attitude of those dealing with his application and the difficulties he encountered;

· the response to his original complaint;
· the decision made by the Medical Panel and their lack of communication or justification for those decisions; and
· time limits imposed on an appeal in a letter from the Trustee dated 23 November 2006.

29. In January 2007 Mr Upjohn sought the assistance of tPAS.  

30. On 3 January, he was informed that his appeal would be submitted to the Medical Panel on 5 January and that his stage two IDR application would be dealt with at the next meeting to be held on 31 January 2007. 
31. On 8 February, a stage two IDR decision was issued.  The letter informed Mr Upjohn that the stage one decision had been upheld and provided comments on the points that he had made.  In summary, these were:
· he had been informed about the Scheme’s procedures and his application had been considered in accordance with these;
· his complaint about the Medical Panel had already been considered and a detailed response provided in the stage one IDR decision.  Although he disputed the degree of independence both responses dated 24 May and 16 October 2006 had been reviewed by the Scheme solicitor.  The decision reached at stage two was for the same reasons the decision had been reached at stage one;

· the appeal procedure was offered merely as an option to allow the submission and consideration of a second medical opinion which could be considered by a member of the Medical Panel not involved in the original recommendation.  The Medical Panel had reviewed two reports by Dr Outhwaite and had properly explained how these had been considered and their decisions communicated to the Trustee in writing;  

· in processing the application, Mr Upjohn was  being treated as an active member but the reference to the appeal was given because he had become a deferred member and the closing date for an appeal was not open ended, although had been extended in his case.  
32. On 20 March 2007, the Trustee wrote to Mr Upjohn suggesting that there were two ways forward; either to continue the appeal process and attend a consultation with Dr Hutson; or submit the case to my office as the IDR procedure had been exhausted.        

33. On 5 April 2007, Mr Upjohn wrote to the Trustee complaining that the Medical Panel had reached an incorrect decision because it had been based on a report from Dr Sorrell that had not been requested, was unauthorised and was factually incorrect and had contradicted an earlier report that he had made.  
34. On 26 April 2007, the Trustee’s legal advisers wrote to Mr Upjohn.   It addressed the issues of the complaints procedure and the incapacity appeal procedure.  It informed Mr Upjohn that he had been advised of these procedures, in successive telephone calls and letters namely: telephone calls of 26 April and 22 May 2006, letters dated 24 May, 16 October and 24 November 2006 (which had included the appeal procedure obtained from the website), 3 January, 8 February, 20 March and 26 March 2007 (which included the factsheet and a copy of the appeal procedure for active members).  It was also drawn to his attention that this information was anyway on the website.
35. The letter then went on to draw a distinction between a complaint under the IDR procedure and an appeal under the appeal procedure.  The letter provided in some detail the procedure as outlined in paragraph 18.
36. On 19 June 2007, Mr Upjohn  instructed his own legal advisers who set about complaining on a separate basis on the following grounds:
· whether the appeals procedure formed part of the Rules;

· Dr Sorrell’s report had been wrongly taken into account and should not be considered as part of any appeal; and
· Mr Upjohn’s appeal be treated as a first application and not an appeal.
37. On 29 June 2007, the Trustee’s legal advisers wrote to Mr Upjohn’s legal advisers seeking to bring matters to a conclusion.  In summary the letter clarified: that:  
· the Trustee had set up the appeals procedure although it did not form part of the Rules;
· the procedure, including the six month time limit had been set out in their letter of 26 April 2007 and the time limit had anyway been extended in his case; 

· the procedure for active members had mirrored that for deferred members;  

· Mr Upjohn had the option of complaining to my office; and 

· Mr Upjohn had consented to Dr Sorrell’s report being disclosed and while no breach had occurred that report would not be included in any further assessment.

38. On 3 August 2007, as part of the appeal process, Mr Upjohn was examined by Dr Hutson who reported on 6 August 2007:
“Opinion

…It is worthy of note that Mr Upjohn’s physiotherapist has prescribed some neural stretching exercises though on Mr Upjohn’s admission and following a comment from his wife at interview it is apparent that the exercises are not always undertaken diligently, sometimes incorrectly and sometimes (through memory failure) not at all…

Prognosis

With appropriate support and if necessary DDA adjustments, combined with a further relatively intense management programme for chronic pain over the oncoming months, an improvement in his condition can be expected.

With respect to current and future functional capacity the situation at present is that Mr Upjohn has a considerable degree of loss of functional capacity.

On the assumption that he will be able to avail himself of the described treatment, a review in 6 months time would be valuable with respect to further evaluation of prognosis.”

39. Mr Upjohn’s appeal was then considered by Dr R from the Medical Panel who provided an opinion on 10 September 2007.  Dr R confirmed the following evidence had been taken into account: 
· Mr Upjohn’s job description;

· additional information with regard to the consideration of adjustments and alternative posts offered;

· the GP’s report dated 6 April 2006;

· Mr Upjohn’s letter of 5 May 2006;

· reports from Dr Outhwaite dated 21 November 2005 and 18 September 2006;

· Mr Upjohn’s application at stage one IDR;

· letter from Mr Upjohn’s physiotherapist Ms Slater dated 26 April 2006; and

· medical report from Dr Hutson dated 6 August 2007.  
40. Dr R observed that Mr Upjohn suffered from epilepsy and raised cholesterol though both were being controlled with treatment and that he had seen a number of specialists and been subject to various investigations and treatment interventions including physiotherapy.  His opinion was:
“I have given careful consideration to the detailed report and recommendations from Dr Michael Hutson following his recent consultation with Mr Upjohn and additionally I have noted the comments in Dr Outhwaite’s report dated 18 September 2006 following his examination of Mr Upjohn on 21 August 2006.  From these it is clear that the appropriate treatment options accepted as best practice for Mr Upjohn’s presenting symptom and presumptive diagnosis have not as yet been followed.

As a result I consider that at this stage Mr Upjohn does not fulfil the criteria for ill health retirement under the rules of the USS Pension Fund.”

41. On 26 September 2007, the Trustee wrote to Mr Upjohn saying that in view of the recommendation of the Medical Panel his application for incapacity early retirement could not be approved.
42. On 12 September and again on 27 September 2007, Mr Upjohn’s legal advisers continued to complain about the release of Dr Sorrell’s report.  They contended that Dr Sorrell was neither the GP nor specialist and anyway at the time Dr Sorrell prepared the report he had not seen Mr Upjohn for over a year. In their letter dated 27 September they also complained that Dr Hutson’s report may not have had the benefit of the most up to date GP or neurological records and had not been sanctioned by Mr Upjohn. 
43. On 2 October 2007, the Trustee’s legal advisers replied saying that whether Dr Sorrell’s reports should or should not have been taken into account in the initial assessment, they did not form part of the appeal process and Mr Upjohn’s application had been fully considered.   
44. On 2 November 2007, Mr Upjohn’s legal advisers wrote to the Trustee to say:

· Mr Upjohn wished to appeal the decision to reject his application; 
· the initial process had been in breach of the Rules and natural justice; and

· Dr Sorrell’s report should not have been relied upon.

45. On 5 December 2007, the Trustee’s legal advisers wrote to Mr Upjohn’s legal advisers, in summary, saying: 

· Mr Upjohn had no further right of appeal;

· Mr Upjohn had become a deferred member of the Scheme and would be able to reapply from that status;

· Mr Upjohn was able to approach my office and or tPAS to progress his complaint.
46. On 11 April 2008, at his own instigation Mr Upjohn attended a further examination with Dr Hutson and on 5 April Dr Hutson filed his report.  Dr Hutson’s view was:
“The overall prognosis continues to be guarded as persistent pain described by him is likely to persist.

The prognosis continues to be guarded also with respect to limitation of overall activity.  On questioning, Mr Upjohn with respect to his own impression of his future capabilities, he wondered whether he might be able to work in a self employed capacity with “a complete diary control”, but not engaging in repetitive or manual work that is out of his control.

I agree with his assessment.  He is unfit to work in his previous capacity as a computer technician for the Open University.  I am now satisfied from my study of the further documentation and from my re-examination of Mr Upjohn that he has been in receipt of a comprehensive schedule of investigation, advice and treatment, and that there is no longer a need for its inclusion in a formal functional restoration programme.”
47. Mr Upjohn’s legal advisers provided a copy of Dr Hutson’s report to the Trustee seeking to have it considered as part of Mr Hutson’s application that had been made from active status.   The Trustee states that it was unable to do that because the whole appeal process had already been exhausted. 
Summary of Mr Upjohn’s position

48. Mr Upjohn states that his condition is permanent with no cure, although he accepts that support is available to enable its effective management.   He believes it was the excessive computer work in his job that was a major contributor to the onset of his condition and given the view of Dr Outhwaite, who is a specialist, that he could not return to any work that involved excessive computer work, cannot see how he fails to meet the criteria.  
49. In his report dated 6 August 2007, Dr Hutson had misunderstood something he had said about not exercising and anyway this is irrelevant because it is contradicted by reports from his physiotherapist and the view of Dr Outhwaite which was that he would be unfit for work even with treatment.

50. The Trustee also failed to explain why his applications had been rejected, which made it difficult for him to pursue his complaint.  This and the fact that the Trustee had appointed its own solicitor made it necessary to appoint his own solicitor, thus incurring legal fees of £1,687 for which he is seeking compensation.
Conclusions
51. I deal with each complain raised as follows.
The Trustee erred in its decision not to award him an incapacity pension from active membership of the Scheme  
52. The conditions that must be met, before an incapacity pension can be granted are set out under rule 10.4.  There is no dispute that Mr Upjohn qualified as an active member of the Scheme or that he has complied with the application procedure under the Rules. Under the Rules, any decision by the Trustee must be made having regard to a medical opinion, which in this case is provided by the Medical Panel.
53. My role is limited to investigating whether the Trustee has erred in that decision making process; I do not have the power to substitute a decision for one reached by the Trustee.
54. The opinion provided by the Medical Panel, in April 2006, accurately summed up the position up until then, which was that no definitive cause had been found for the pain that Mr Upjohn had been reporting, commenting that no clinical assessment by a pain specialist had been carried out.  Whilst there may be nothing wrong in the Trustee allowing such information to be provided on appeal, any Trustee must ensure that they adhere to the rules of the Scheme.  

55. The rules required the Trustee to reach a decision about Mr Upjohn’s incapacity.   The Trustee had a duty to ensure that it was in possession of all the relevant information before reaching such a decision.  In this instance the Trustee was not in possession of all the information they needed and what it should have done was to have obtained an independent assessment, as identified as missing by the Medical Panel.  By final response, DLA, as legal advisers have asked if this case sets a precedent that supplementary advice always has to be sought.  To assist DLA’s client, the Trustee, I confirm the Trustee should have sought further medical opinion in this case simply because what was missing was relevant and without it they cannot be said to have reached a properly informed decision.  
56. Although that constituted maladministration, my view is that Mr Upjohn has not suffered any injustice.  Because he went through the appeal process, an independent opinion was sought from Dr Hutson and the extra time allowed meant that his application continued to be looked at as from active service. 
57. I understand, given his pain state and the existence of evidence from Dr Hutson that supports the view that he is currently unable to work, that Mr Upjohn may find it hard to appreciate why he doesn’t qualify.  However, when reaching a decision, the Trustee must not only consider the current view but must also reach a view about the long term nature of the condition.   Although long term is not defined, when reaching a decision, the Trustee is only able to approve an application where the medical evidence would support retirement before he reaches normal retirement age and by implication find that he will continue to suffer from the condition up until that date.  

58. The view of the Medical Panel, on 10 September 2007, which had considered Dr Hutson’s independent report of 6 August, was that the appropriate treatment options, accepted as best practice for Mr Upjohn’s presenting symptom and presumptive diagnosis had not at that point been followed.

59. In cases where, at the decision stage, there are treatments that remain untried, because for instance they have not been made available, then it would be premature for the decision maker to reach a decision without first having knowledge of their effectiveness.  
60. The difficulty with Mr Upjohn’s application is that the existence of effective treatments, leading to potential functional improvement, at the point at which the Trustee was required to reach a decision, meant that there was a legitimate doubt about whether his condition at that point was one that he would suffer from until normal retirement age.      
61. It was the Trustee’s role, then, to have reached a view, on the balance of probabilities, whether Mr Upjohn should be retired before normal retirement age.  Taking into account the earlier uncertainties, the lack of supporting evidence for permanency given the existence of treatment options supporting a likelihood of recovery, I cannot conclude that the Trustee decision reached was perverse.  
62. The Trustee was simply unable to approve Mr Upjohn’s application from active service.  The first part of Mr Upjohn’s complaint is, therefore, not upheld.
The Trustee was obstructive and unhelpful and failed to provide him with information regarding what was needed to make a claim and an appeal   
63. Although Mr Upjohn claims not to have been provided with details of the appeal procedure and in particular the factsheet or details of the six month time limit, he clearly submitted an application under the procedure and was given an extension of time in which to do so.  This part of Mr Upjohn’s complaint is not upheld.
The Trustee caused him to incur unnecessary legal fees      

64. On the subject of costs, Mr Upjohn appointed legal advisers after having sought the assistance of tPAS.  Both tPAS and my office offer a free service and I do not feel that the complaint was unusually complex or contentious to have justified such an appointment.  An application for costs is therefore denied.
JANE IRVINE 

Deputy Pensions Ombudsman 
23 March 2010 

APPENDIX 1

 Rule 10.4(b) sets out the basic preconditions for the grant of an incapacity pension.  As is material:

"This rule 10.4 applies to any Member who:

(i) has satisfied one of the requirements of paragraph (c) below; and

(ii) is in the opinion of the Employer suffering from incapacity; and

(iii) is determined by the Trustee Company to be suffering from total

incapacity or partial Incapacity; and

(iv) retires or ceases one or more Eligible Employments on the grounds

of Total Incapacity or Partial Incapacity, as the case may be and as

determined by the Trustee Company, before Normal Retirement Age,

and in a case of Total Incapacity, without continuing in any other

Eligible Employment; and

(v) applies to the Trustee Company, in a form acceptable to the Trustee

Company, for the benefits under this rule 10.4 …"

Rule 10.4(d) states, as is material:

"Subject to the provisions of this rule 10.4 a Member to whom this rule 10.4 applies on Retirement or ceasing one or more Eligible Employments on the grounds of Partial Incapacity or Total Incapacity shall then be entitled to a Non-Enhanced Incapacity Pension for life … without any adjustment for early payment."

Rule 10.4(k) states as is material:
"On Retirement on the grounds of Total Incapacity under this rule 10.4 of a Member, an Enhanced Incapacity Pension will be payable to the Member, in addition to the Non-Enhanced Incapacity Pension …"

Rule 10.4(w) provides that:

"Any determination made by the Trustee Company for the purposes of this rule 10.4 shall be made on the balance of probabilities having regard to a Medical Opinion."

Definitions are set out in section 21 of the Rules, as is material:

"INCAPACITY means either Partial Incapacity or Total Incapacity"

"MEDICAL OPINION means an opinion on the available evidence and on

the balance of probabilities which is received by the Trustee Company from

one or more of the registered medical practitioners (or other medical

advisers determined by the Trustee Company to be suitably qualified) who

are appointed from time to time by the Trustee Company"

"PARTIAL INCAPACITY means ill health of, or injury to, a Member …

which does not amount to Total Incapacity and which causes the Member …

to be able for the long term to discharge the duties of neither:

(a) an office, post or employment which is currently held by the Member

as an Eligible Employee or which was held by a Member…

immediately before last ceasing to be an Eligible Employee; nor

(b) any other office, post or employment which has a scope and a nature

similar to that described in paragraph (a) above of this definition, whether or not that office, post or employment is available."

"TOTAL INCAPACITY means ill health of, or injury to, a Member … which

causes the Member … to be able for the long term to discharge the duties of

neither:

(a) an office, post or employment which is currently held by the Member

as an Eligible Employee or which was held by the Member…

immediately before last ceasing to be an Eligible Employee; nor

(b) any other office, post or employment for which an employer would be

likely to pay the Member … more than a small fraction of the amount

which would but for the cessation of Eligible Employment have been

the aggregate of the Salaries … of the Member … in respect of the

Member's … Eligible Employments immediately before benefits

under rule 10.4 or rule 9.5(a) first become payable to the Member…"
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