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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs A McLean

	Scheme
	Clerical Medical Group Personal Pension Plan (The Plan)

	Respondent
	Glendale Knitwear Limited (Glendale)


Subject

Mrs McLean’s complaint against her former employer, Glendale, is that they deducted pension contributions from her salary and have not passed contributions on to Clerical Medical, the Plan administrator, for investment.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Glendale because they have not responded and on the available evidence they have not forwarded the Plan contributions deducted from Mrs McLean’s salary, or their own contributions in respect of her, to Clerical Medical to invest. 

DETAILED DETERMINATION

Material Facts

1. Mrs McLean left Glendale on 24 September 2008 and was given four weeks notice.  Thus her employment with Glendale ceased on Friday 24 October 2008.

2. Glendale had deducted employee contributions from Mrs McLean’s salary from 31 October 2007 until 24 October 2008, but had not passed these contributions onto Clerical Medical for investment in the Plan. Nor had they paid their own contributions in respect of Mrs McLean.  According to a schedule provided by Mrs McLean, her own contributions for the period amount to £214.54 and Glendale’s contributions should have been £452.40 – a total of £666.94.

3. In a letter to the Pensions Advisory Service (TPAS) dated 31 March 2009, Clerical Medical said:

“…the last contribution received for the scheme, which included a contribution for Mrs McLean, was received on 23 August 2007 in respect of May, June and July 2007 contributions.
…

We contacted the Company on several occasions in November and December 2007 to discuss the late payment and requested that they send the pensions payments to us.  No payments were received, and the Company were no longer returning our phonecalls [sic].  We therefore issued a letter to the Company on 23 January 2008, which was then returned undelivered by the Royal Mail ‘addressee gone away’.
We wrote to the members on several occasions (19 December 2007, 31 January 2008 and 20 January 2009) to advise them of the situation.  No response was ever received from any of the members and therefore our case was closed and their policies made paid up.

We were never notified of Mrs McLean’s leaving service…”
4. In a letter to TPAS dated 3 April 2009, Glendale said:
“I refer to your recent letter regarding my former employee Mrs Ada McLean and her pension contributions.

I can confirm that her contributions will be brought up to date with Clerical Medical within the next 2 weeks…”
5. In a letter dated 22 April 2009, Clerical Medical advised TPAS that because it had not received contributions, Mrs McLean’s policy was now “paid up” [i.e. closed].  However, it confirmed that if it received the outstanding contributions, they would be applied to the Plan.

6. To date, despite repeated efforts by my office, Glendale has not responded to our letters and has not answered our telephone calls.  No response has been provided to my office by Glendale to Mrs McLean’s complaint.
Conclusions

7. Mrs McLean has clearly stated her case.  Glendale has not offered a response and I accordingly determine the matter forthwith (Rule 8 of The Personal and Occupational Pension Schemes (Pensions Ombudsman) (Procedure) Rules 1995).  

8. The non payment by Glendale, of their own or Mrs McLean’s contributions to the Plan is maladministration, which has caused an injustice to Mrs McLean.  In order to place Mrs McLean back into the position she would have been in if no maladministration had occurred, I make appropriate directions below. In addition, I have included in the directions an award for compensation in recognition of the distress and inconvenience she has suffered.
9. In anticipation of Glendale’s continuing lack of co-operation I am making a direction that will be readily enforceable by Mrs McLean. It is enforceable in Scotland “by the sheriff, as if it were a judgment or order of the sheriff and whether or not the sheriff himself have granted such judgment or order.” (The Pension Schemes Act 1993, section 151(5)).  
Directions   

10. Within 21 days of the date of this determination, Glendale are to:

· pay directly to Clerical Medical £700 representing the outstanding contributions and an addition for interest (it being disproportionately onerous to calculate precise interest on every monthly payment);
· pay Mrs McLean the sum of £150 for the distress and inconvenience caused by the maladministration identified above.

TONY KING

Pensions Ombudsman 

17 February 2010 
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