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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSION OMBUDSMAN
	Applicant
	Miss S M Bonninga

	Scheme
	Local Government Pension Scheme (LGPS)

	Respondents
	Surrey County Council (Surrey)


Subject

Miss Bonninga complains that Surrey did not exercise its discretion in her favour to award her Compensatory Added Years (CAY) when she retired after being made redundant.

The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld because there is no evidence to support the view that Surrey failed to properly exercise its discretion to award Miss Bonninga CAY. 
DETAILED DETERMINATION

Regulations and policy
1. Under Part IV of the Local Government (Early Termination of Employment) (Discretionary Compensation) (England & Wales) Regulations 2000 (the Regulations), which have now been repealed and replaced, local authorities could, at their discretion, award up to ten CAY to employees aged over 50 retiring early due to redundancy, in addition to their normal retirement benefits payable from the Local Government Pension Scheme. Regulation 8 said:

8
Award of credited period by way of compensation

(1)
An employing authority may award a credited period to an eligible person.
(2)
A credited period must not exceed whichever is the shortest of-

(a) the difference between his total membership and 40 years;

(b) the period beginning with the day after the termination date and ending on his 65th birthday, less the period of his residual entitlement (if any);

(c) the total of-



(i) his total membership; and
(ii) any period which counts as a period of superannuable membership; and
(iii) any increase in membership under regulation 13 of the Transitional Regulations,

or, if he is an assumed member, any period which would count or any increase which would be awarded apart from a relevant disqualification and on the relevant assumptions; and



(d) 10 years.

(3)
An award may not be made later than six months after the termination date.

2. Regulation 26 requires local authorities to publish a statement of the policy they adopt when they exercise their discretionary powers within the Regulations. It says:

(1)
Each employing authority must formulate, publish and keep under review-

(a) the policy that they apply in the exercise of their discretionary powers under Parts II to IV and Parts VI to VIII, and

(b) the policy they apply in the exercise of their duty under regulations 17 and 19 to reduce annual compensation.

(2)
If the authority decide to change either policy, they must publish a statement of the amended policy within one month of the date of their decision.

(3)
The authority must not give effect to any policy change until one month has passed since the date of publication of the statement under paragraph (2).
(4)
In formulating and reviewing their policies the authority must-

(a)
have regard to the extent to which the exercise of their discretionary powers (in accordance with the policy), unless properly limited, could lead to a serious loss of confidence in the public service; and

(b)
be satisfied that the policy is workable, affordable and reasonable having regard to the foreseeable costs.

3. Until April 2006, it was Surrey’s policy to automatically award five CAY where a member of the LGPS was made redundant. On 27 February 2006, Surrey’s Personnel and Appointments Committee resolved to adopt a new policy whereby affected members would have to apply and present a case for CAY on redundancy. 
4. The revised policy was published on Surrey’s intranet on 3 March 2006 and applied to all decisions taken from one month following publication of the revised policy. The revised published policy states: 
“There may be exceptional circumstances where the policy does not provide adequate compensation for loss of office on redundancy grounds and consideration might need to be given to the award of compensatory added years of pensionable service. These would be considered on preparation of a case from the individual, normally supported by the Head of Service, where it could be shown that an individual would suffer substantial detriment through the termination of their employment, over and above the underlying policy assumption that the scheme provides fair and reasonable compensation for loss of office.

In considering whether to award added years in these circumstances particular attention would be paid to:

Circumstances whereby previous change in employment circumstances whilst employed by the Council might have caused a substantial reduction in their severance benefits calculated in accordance with the policy presumptions, e.g. a previous occurrence of salary reduction on redeployment, transfer from full to part-time status through the Career Break Scheme, etc.
Exceptional factors relating to the potential for re-employment at a remuneration level similar to remuneration applicable on cessation of Council employment. This might include unusually poor prospects for re-employment relative to the general employment market in Surrey, either by reference to length of time to secure re-employment and/or level of remuneration. In these circumstances severance benefits payable by the Council would also be taken into consideration in considering the impact on remuneration.

And/or

Any other exceptional relevant factors.

Financial considerations will not be the sole criterion.” 
Material Facts

5. Miss Bonninga was employed by Surrey in the payroll department from 28 October 1974 and was a member of the LGPS. 
6. On 1 September 2003, Miss Bonninga moved from Surrey’s payroll department to work on a project known as 21st Century Business (C21b). 
7. In July 2005, Surrey’s payroll function was transferred to the newly developed Surrey Shared Service Centre. 
8. Miss Bonninga was advised, on 30 January 2006, that the C21b business area would cease to exist with effect from 30 April 2006. 

9. On 22 March 2006, Miss Bonninga received a notification of vulnerability to redundancy.

10. On 23 March 2006, Miss Bonninga applied for voluntary redundancy and requested that she be awarded CAY, either under the policy which applied before April 2006 or, on the following grounds:

· her age (53 years);

· length of service;

· potential re-employment at her current remuneration in the general employment market;

· her skills were only relevant to local government employment;

· her expectation that she would be employed by Surrey until her normal retirement date;

· consideration should be given to the project work she had undertaken whilst employed by Surrey. 

11. With effect from 1 April 2006, Miss Bonninga was re-deployed to work on Surrey’s Business Delivery Review (BDR).  

12. Miss Bonninga’s application for voluntary redundancy was considered on 5 April 2006. It was recorded that her application for voluntary redundancy would be approved, effective from 14 July 2006, subject to Surrey’s pending decision on the BDR on 11 April 2006.  She was awarded £24,275.16 as a lump sum on termination of employment and an annual pension of £19,517.37 from the LGPS. 
13. Following Surrey’s decision on the future of the BDR Miss Bonninga was served with a Notice of Redundancy effective from 14 July 2006. Miss Bonninga subsequently withdrew her application for voluntary redundancy.  
14. Her application for CAY was considered, and rejected, by Surrey on 23 May 2006.
15. Miss Bonninga was advised of Surrey’s decision to reject her application for CAY by a letter dated 1 June 2006, as follows:
“Your case was put forward based on poor prospects of re-employment due to your age and the circumstances you are now under with regards to the C21b redundancies of July 2005. It was agreed that your case could not be supported on the grounds that age could not be an issue and at 53 did not present an ‘unusually’ poor prospect of re-employment and any vulnerability to redundancy did not result in an actual redundancy notice and has since been superseded by BDR [Business Delivery Review]. Therefore the Notification of Redundancy issued under BDR is appropriate and the policy change to Added Years, implemented before the date of redundancy, is applicable. Your application for additional discretionary compensation has therefore been unsuccessful.” 
16. Miss Bonninga submitted further information, in respect of her application for CAY, which was considered by Surrey at a meeting on 20 July 2006. The minutes of the meeting said:
“SB had submitted additional information in relation to her application for Additional Discretionary Compensation. This was discussed by the group who felt that the experience SB had gained as part of a major payroll transition, even in the absence of formal qualifications, would greatly aid her reemployment. This considered in relation to the severance benefits SB is due to receive do not represent substantial financial detriment and the Group felt SB’s potential to obtain employment outside the Council at a comparable level taking into account the severance payments was in fact good.” 
17. On 16 September 2006, Miss Bonninga appealed once more against the decision not to award her CAY on the grounds that her age, lack of professional qualifications and a perception in the employment market regarding the adaptability and suitability of long serving local authority employees would make it difficult to find alternative employment. She pointed out that members of the payroll section which she left to take up a post with the C21b project were made redundant and had received added years.  
18. Miss Bonninga’s appeal was considered under Stage 1 of Surrey’s Internal Dispute Resolution Procedure (IDRP). The Stage 1 Appointed Person provided her decision on 22 November 2006 which can be summarised as follows:
· Surrey’s revised Early Retirement Compensation and severance Scheme was adopted on 27 February 2006 and published on 3 March 2006 and therefore was the relevant scheme to be applied in determining Miss Bonninga’s application for additional discretionary compensation on redundancy.

· As voluntary severance payments are the same as compulsory redundancy payments Miss Bonninga had not been prejudiced by applying for voluntary redundancy.

· As a discretionary payment it was not seen as an entitlement or part of her contractual terms and there was no requirement to notify Miss Bonninga of a change in policy by a personal written notification.

· Records indicate that following the C21b transition to the Shared Service Centre, which included payroll staff, gave rise to no redundancies among payroll staff.
· It was reasonable for Surrey to have concluded that the fact that that Miss Bonninga’s employment had continued to the end of the C21b project and had not ended sooner was not persuasive reason for exercising the discretion to award additional compensation.
· The fact that an application for another internal post had been unsuccessful and the lack of further internal job opportunities does not fall within the factors to be considered under the policy.
· It was reasonable for Surrey to take note of Miss Bonninga’s lump sum payment and pension and given these to consider what remuneration she might secure in future employment that would not give rise to a substantial detriment to her situation. Surrey was not restricted to considering whether or not Miss Bonninga could gain future employment equivalent to her last post.
· Surrey was aware of Miss Bonninga’s length of service and her expectation of future employment. However it was not unreasonable that they did not accept these matters as exceptional factors relevant to the decision.
· Surrey considered Miss Bonninga’s age but were of the opinion that 53 did not present an unusually poor prospect of redeployment.

· Surrey considered Miss Bonninga’s lack of professional qualifications at the meeting held on 20 July 2006 and concluded that her work experience as part of a major payroll transition would, even in the absence of formal qualifications, greatly aid her re-employment. 
19. The Stage 1 IDRP decision was upheld at Stage 2 of IDRP.
Summary of Miss Bonninga’s position  
20. Based on the general employment market within Surrey, with her lack of qualifications, she did not have a realistic chance of getting a job paying the same level of remuneration. She applied for several full-time jobs in 2006 and 2007 but was only invited to two interviews and took part-time employment in the interim.  
21.  She applied for an internal job but did not get an interview. Therefore, if her employer of over 30 years did not give her an interview she had no prospect of getting an interview outside of Surrey.

22. Compensation must relate to what the individual loses as a result of loss of office. It was unrealistic of Surrey to expect her to secure future employment at a level of the difference between her leaving salary of £48,684.00 and her pension of £19,493.80. 
23. She has suffered financial detriment of £14,000 to £15,000 as the full time salary for the job she currently holds is approximately £15,000 per annum. 

Summary of Surrey’s position  
24. It is accepted that there was a delay in providing the Stage 2 IDRP decision following Miss Bonninga’s appeal, which was received on 28 November 2006.

25. Surrey stands by its decisions which were exercised reasonably. 
Further information provided by Miss Bonninga

26. Miss Bonninga confirmed to my office that she has secured employment since being made redundant and, since January 2008, has been employed within the NHS as a support worker for adults with learning disabilities. Miss Bonninga confirmed that the full time equivalent salary for her current position is £15,000 per annum but that she has chosen to work on a part-time basis.
Conclusions

27. The Regulations provide Surrey with discretion to award CAY to a member of the LGPS who is aged over 50 and is retiring early due to redundancy. The Regulations also require the employing authority to formulate and keep under review the policy they will apply in the exercise of their discretionary powers.

28. I have to consider whether Surrey followed its own procedures correctly and whether the decision reached was reasonable. Provided the decision reached was one, which a reasonable decision-maker could reach, there are no grounds for me to interfere.
29. In 2005, Surrey decided to change its policy of granting CAY automatically and, on 27 February 2006, resolved to adopt a new policy whereby members would have to apply and present a case for an award of CAY on redundancy. In accordance with the Regulations the revised policy was publicised on 3 March 2006 and was applied to all decisions taken from one month following publication of the revised policy.  Albeit, Miss Bonninga applied for voluntary redundancy and CAY before the date the revised policy became effective the decision as to whether, or not, she would be awarded CAY was not taken until after the effective date. I am, therefore, satisfied that the correct policy has been applied to Miss Bonninga’s application for CAY. 
30. Surrey's publicised policy states that an award of CAY can be made if there are exceptional circumstances whereby it can be shown that an individual will suffer substantial detriment through the termination of their employment, over and above compensation for loss of office. The policy states that particular attention should be paid to circumstances such as a salary reduction following re-deployment, factors relating to re-employment at a similar remuneration and poor prospects in the general employment market. The criteria upon which Miss Bonninga’s request was considered is clearly set out in the Stage 1 IDRP decision letter detailed in paragraph 15 above. Albeit, Miss Bonninga is critical of the entire procedure carried out by Surrey I am satisfied that proper consideration was given to her case following the introduction of the revised policy.
31. I note Miss Bonninga’s comments that she has suffered financial detriment of about £15,000 per annum. She bases this figure on the fact that the difference between her salary, at the date she left Surrey, and the pension she receives from the LGPS amounts to approximately £30,000. She says, however, that the employment she has secured only pays a full-time salary of £15,000 a year and that therefore her overall income falls short of her income immediately prior to her redundancy. The policy states that CAY can be awarded where it can be shown prospectively that an individual would suffer substantial detriment through the termination of their employment.  What Miss Bonninga is in fact now earning could not have been material to a decision made when she took redundancy, but anyway she has opted to work on a part-time basis rather than full-time and, in my view, any shortfall in her income is not as a result of her redundancy but rather has been brought about by lifestyle changes.  
32. For the reasons given above I do not uphold this complaint. 

TONY KING 
Pensions Ombudsman 

26 March 2010 
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