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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr D J Edwards

	Scheme
	Scottish Mutual Income Withdrawal Plan No: 8006375 (the Plan) 

	Respondent
	Scottish Mutual Assurance Ltd (Scottish Mutual)


Subject 
Mr Edwards complains that Scottish Mutual should not have reduced the Plan fund and his income drawdown payments from it in July 2006 without having first provided him with irrefutable evidence to demonstrate that their decision was justified.     

The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against Scottish Mutual because on the evidence it is more likely than not that Mr Edwards had no further benefits remaining in the Scheme following the transfer of pension rights which took place in August 1991.

DETAILED DETERMINATION

Background
1. Scottish Provident was the administrator of the Manchester Ship Canal Helmsmen Pension Scheme (the Scheme).  The Scheme actually consisted of a series of retirement annuity policies for individual members of it, relating to premiums paid at different times.
2. Around 1990 the status of helmsmen changed and they were able to join the Pilot’s National Pension Fund (PNPF).  Benefits were transferred from the Scheme to PNPF.  Scottish Provident’s records were, in some cases at least, not properly updated to record that the benefits had been transferred out.  Complaints related to these events, though not exactly the same as Mr Edwards’ complaint, have previously been determined by the then Pensions Ombudsman and Deputy Pensions Ombudsman, with a finding that the relevant transferred amounts were correct and represented the full value under the Scheme in those cases.
Material Facts
3. In August 1991, Scottish Provident sent the PNPF a cheque for £64,330 relating to the transfer of Mr Edwards’ benefits in the Scheme.  Their covering letter showed all of Mr Edwards’ policy numbers associated with the Scheme in the subject heading. 
4. Mr Edwards signed a discharge form declaring that he would no longer retain any Scheme benefits following the transfer.

5. Mr Edwards also had a separate self employed deferred annuity administered by Scottish Provident. On 18 March 1994, he telephoned Scottish Provident about this annuity and the note made of the call showed that he had asked them why he was still receiving bonus notices for it when he had “transferred all policies a few years ago”. 
6. Scottish Provident informed Mr Edwards that the deferred annuity did not form part of the Scheme and provide him with a copy of the transfer request to PNPF showing all the policies held under the Scheme.   

7. In January 1995, Mr Edwards told Scottish Provident that he had wanted to transfer the benefits from all his pension policies held with them to PNPF. Scottish Provident responded that as the deferred annuity was in his own name, they would only have transferred it had they received a specific request from him to do this in 1991. 

8. Mr Edwards says that originally he had no reason to believe that he still had benefits left in the Scheme following the transfer to PNPF. 

9. In 2001 Scottish Provident demutualised and was acquired by Abbey National plc.  Mr Edwards received a demutualisation payment of £101,629.

10. On 1 August 2001, the business of Scottish Provident was transferred to Scottish Mutual, which was also owned by Abbey National plc. Scottish Mutual continued to use Scottish Provident as a brand name.  (In the remainder of this determination I refer to “Scottish Mutual”, although letters may have been on Scottish Provident headed paper.)
11. In November 2001, Scottish Mutual told Mr Edwards that, as he was over 60, he could decide either to take the Scheme retirement benefits immediately or transfer them to another pension arrangement. After he had enquired about it, they also informed him that both these options were also available with his deferred annuity. Scottish Mutual provided him with revised benefit options for both plans in January 2002.        

12. Mr Edwards says that Scottish Mutual were adamant that he had benefits under the Scheme in spite of his reservations (and those of other Scheme members similarly affected).

13. Having taken advice, Mr Edwards decided to transfer the benefits he was told he had in the Scheme to the Plan, being an income drawdown arrangement insured with Scottish Mutual.  The transfer was made in April 2002. The total transfer value paid was £351,330 including £4,588 from the self employed deferred annuity. Mr Edwards took a cash sum of £86,685 and began to draw income.
14. In September 2003, Scottish Mutual notified Mr Edwards that they had reviewed the Scheme records and discovered that the transfer from the Scheme to the Plan in April 2002 should not have taken place because the Scheme benefits had already been transferred to PNPF. After a lengthy period without contact, they informed him in July 2006 that they were now satisfied that the following Plan benefits had been erroneously paid (from the Scheme transfer value of £346,742):

· a tax free cash lump sum of £86,685

· income drawdown payments totalling £76,461 up to July 2006

15. To rectify their mistake, Scottish Mutual reclaimed £231,512 from the Plan and reduced Mr Edwards’ income drawdown payments to £245 pa (gross) from August 2006. They did not attempt to recover past instalments of income from the Plan, totalling £163,146.   
Summary of Mr Edwards’ position  
16. He believes that the reasons which he has put forward and the results of his rudimentary Scheme fund calculations cast sufficient doubt on Scottish Mutual’s position that they had paid the full cash equivalent of the Scheme benefits available to him to PNPF in 1991. 

17. He will accept their stance if they can prove that the correct Scheme transfer value was paid in 1991. He has provided them with copies of Scheme documents containing data which he believes could be used for such a purpose. He therefore finds it difficult to accept that they cannot now perform the relevant calculations to substantiate their position.
18. He asserts that he relied to his detriment on the April 2002 payment of the Scheme transfer value of £346,742 into the Plan as follows:

· he elected to receive the maximum tax free lump sum and residual pension available from the PNPF on retirement rather than a full PNPF pension;

· he took benefits from the self employed deferred annuity at the same time instead of deferring receipt of them until the normal retirement age of 70; and
· he gave substantial sums of money to his three sons from the Plan benefits payable from this transfer value.

19. His income has been severely affected for the rest of his life by Scottish Mutual’s subsequent decision to unilaterally reduce his Plan income drawdown payments.  

20. Mr Edwards also asserts that:

“Scottish Mutual now claim that they cannot provide the evidence for the 2002 position as no records are still available from 1991, but the fact that they wrote to me a) in 2002, to advise of the additional fund; b) at the time of the compensation (demutualisation windfall) payments……and c) in 2006, to advise of the reversal, all surely show that ample evidence exists. The only alternative is that they offered the 2002 funds with incomplete evidence, which is implausible, or that they enforced the 2006 reversal with incomplete or nil evidence, which…would be unlawful.”     
21. Mr Edwards considers it unfair that Scottish Mutual have decided only to rectify the alleged mistakes in paying out the Scheme benefits for those who decided to remain invested with them.  

22. Mr Edwards says:

“I continue to feel that no evidence has been given for the action of Scottish Mutual. I would have hoped that some calculations could have been given to me to show that their action was correct. It seems from the outset of this with Scottish Mutual that there was mindset that “this couldn’t be right” and subsequent conclusions were made from that mindset……”


Summary of Scottish Mutual’s position  
23. Scottish Mutual have not kept details of how the Scheme transfer value available to Mr Edwards was calculated in 1991 as they say they were only legally obliged to retain records for six years after the transfer. They are therefore unable now to reproduce the relevant calculations because not all the information required to do this is still available.

24. A comparison of Mr Edwards’ total Scheme contributions paid of £21,343.82 with the Scheme transfer value of £64,330 yields an acceptable annual rate of return, particularly in view of the fact that he was not required to repay the considerable amount paid in error of £264,775.
25. The Pensions Ombudsman and the Deputy Ombudsman have concluded in previous complaints concerning the Scheme that, in their view, the full transfer value of Scheme benefits had been paid out.

Conclusions

26. It is not surprising that Scottish Mutual is unable now to provide details of how the Scheme transfer value of £64,330 available to Mr Edwards was calculated. The calculation was carried out some 19 years ago.
27. I have therefore considered whether it is probable that the transfer value was incorrect or incomplete. 
28. Mr Edwards has made a number of calculations to support his view that it may be.  He would like to see alternative calculations justifying the opposite view.  But in view of what I say below I do not think that is necessary.  It seems to me that the amount of the original transfer value is very much in line with the premiums that had been paid.  Even if it was incorrect there could certainly not have been an error or omission so great as to result in a transfer value of over £340,000 in 2002.  That sum is entirely consistent with the whole value being recorded as still in place, not just part of it.
29. Significantly, Mr Edwards himself did not originally believe that he had any benefits left in the Scheme.  When he discovered the self employed policy had not been transferred he asked why.  He says that when he was first told that he did have benefits in the Scheme he had reservations bur Scottish Provident insisted.
30. In addition, the covering letter sent with the transfer cheque for £64,330 in August 1991 to PNPF showed all Mr Edwards’ policy numbers associated with the Scheme in the heading. In my view, it would have been highly unlikely for this to have been done unless the transfer value did represent the full value of all his policies associated with the Scheme.  
31. The failure to properly record the transfer and the subsequent transfer to the Plan was maladministration.  The consequences for Mr Edwards are that he was paid money that he was not due.  (I have ignored the demutualisation payment for this purpose.  It was paid by Scottish Provident before their business was transferred to Scottish Mutual – so it is not completely clear that it was recoverable by Scottish Mutual).

32. Mr Edwards asserts that he has raised his standard of living in reliance of continuing receipt of the higher Plan income drawdown payments.  But unless he has future commitments that cannot be unravelled, this does not entitle him to continue to be paid at this incorrect level in the future.
33. Mr Edwards also says that he has paid larger sums to his sons than he would have done if he had known that the income would cease.  However, he does not say that he has given away money that he would have had in the absence of the overpayments. 

34. The proper approach would be for me to put Mr Edwards back in the position he would have been in if the transfer and overpayments had not taken place. Because the overpayments have not been recovered, he is almost certainly better off than he would have been.  He has not suffered financially.
35. Doubtless, though, it would have been distressing for Mr Edwards to discover that the future income that he might reasonably have based his plans on was in fact the result of a mistake and would not be paid.  I could award him compensation at a relatively modest level for that.  But since he has not been asked to repay the significant past overpayment, which may well be recoverable in part or whole, I do not consider that additional compensation is necessary. 

36. I do not uphold Mr Edwards’ complaint. 
TONY KING 

Pensions Ombudsman 

21 July 2010 
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