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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mr D W Smith

	Scheme
	Scottish Widows Income Drawdown Plan

	Respondents
	Scottish Widows plc (Scottish Widows)


Subject

Mr Smith’s complaint against Scottish Widows stems from the reapplication of monies repaid by Mr Smith as a result of an overpayment that had occurred in 2005.   Mr Smith complains that Scottish Widows:

· failed to provide him with accurate fund values, to reinstate his policies to the position they would have been in and  correctly pay tax to HM Revenue and Customs (HMRC);

· caused unnecessary delays which impacted on his ability to purchase an annuity; and
· provided unsatisfactory customer service. 

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld.  Mr Smith has not received an adequate service from Scottish Widows and has suffered distress and inconvenience as a result.
DETAILED DETERMINATION

Material Facts
1. Mr Smith held three income drawdown policies with Scottish Widows, 8931970 9315999 and 7068146.  
2. There is no dispute that in August 2003, Mr Smith requested Scottish Widows to arrange for an increase in gross annual income to be spread across his three drawdown policies, but that Scottish Widows misinterpreted the instruction using the policy years instead of the calendar years.  This resulted in them encashing too many units in the 2003/2004 and 2004/2005 tax years, with Mr Smith receiving a considerable overpayment and incurring an unnecessary tax liability.   

3. On 8 August 2005, Mr Smith’s independent financial adviser, Hargreaves Lansdown (the IFA), wrote to Mr Smith with details of how his portfolio should be split given his requirements for drawdown balanced against his need to allow a degree of recovery from recent stock market falls.   He wrote to him again on 17 November 2005, with a revised split of his fund and saying that he was awaiting further advice from Scottish Widows about whether all the valuations could be provided at the same time. 

4. In December 2005, Mr Smith wrote to Scottish Widows enclosing a cheque for the repayment and requesting Scottish Widows to provide an up to date valuation of his three drawdown arrangements to his IFA once the repayment had been reinvested.

5. On 23 March 2006, Scottish Widows wrote to Mr Smith to say that the money returned had been applied to policies 8931970 and 9315999 but that they had been unable to apply the money to policy 7068146 and offered Mr Smith £50 compensation.  

6. On 21 August 2006, Mr Smith e-mailed Scottish Widows complaining that the errors had not been rectified. In summary:

· for tax year 2005/2006 gross pay on policy 7068146 amounted to £11,927.12 which after tax gave £10,516.79 although he only received £8,095.08 ( a shortfall of £2,421.71);

· he had not received the £2,421.71 and neither had the Inland Revenue; and

· none of the net figures agreed with the net figures from his P60’s.
7. On 24 August 2006, Scottish Widows wrote to Mr Smith enclosing revised fund values, as at 23 August 2006.  Policy 7068146 was valued at £93,954.55; policy 8931970 was valued at £95,403.45 and policy 9315999 was valued at £36,974.03.
8. On 26 October 2006, Scottish Widows wrote to Mr Smith explaining that it had still been unable to satisfactorily re-apply policy 7068146.

9. On 31 October 2006, however, Mr Smith had to write to HMRC.  He enclosed a tax return for year ended 5 April 2006, explained how his total tax deductions had been made up and highlighted that tax of £316 deducted from gross pay on policy 7068146 in February and March 2006 would be paid when Scottish Widows had resolved the error surrounding that policy.   
10. On 18 July 2007, Mr Smith wrote to Scottish Widows saying that he had received no payments from policy 7068146 in February, March or April 2007 and probably not for May or June.  He also complained that on 28 November 2005, he had requested that a gross amount of £8,624.76 be drawn annually from that contract (£718.73 per calendar month) but he had only received £560.77 and the difference amounted to £157.96 or 22%-the basic rate of tax.  He added:
“I have been discussing with my financial adviser about alterations to the funds in which I am invested but we are powerless to do anything in the current situation.”

11. On 3 August 2007, Scottish Widows wrote to Mr Smith stating that a payment of £3,364.62 plus interest would be paid into his account the following week, that there would be a delay in providing a P60 and that it had written to HMRC to explain that although ten net premiums had been paid in the previous tax year no payments of tax had been made to them.
12. On 28 August 2007, Mr Smith wrote to Scottish Widows confirming that in respect of policy 7068146, the ‘back pay’ had been paid into his bank account.  He highlighted three unresolved issues:

· no value had been given for the replacement policy;

· the tax question remained unsettled; and

· the question of interest that had been incurred because of non payment. 

And adding:

“As stated in my earlier letter, I have been discussing moving the investments into alternative funds with my financial adviser, but have been unable to because of your inaction.  Avoiding the volatility on the equity markets was the principal reason for this discussion.”
13. On 14 September 2007, Scottish Widows issued Mr Smith with a cheque for £60.57 net, regarding interest for the late payment of the monthly income drawdown payments for February to August 2007.  It also confirmed that it was recalculating the value of policy 7068146 but this had not been completed.
14. On 27 September 2007, Scottish Widows wrote to Mr Smith again.  It confirmed that it had paid into his account, the missing amount from August and September and that it had recalculated the value of the policy manually and it stood at £103,188.94 ready for transfer into a new policy.
15. Mr Smith replied to this letter by e-mail on 4 October 2007 saying:

“I need to know how the withdrawals were made from policy 7068146 for the period February to July 2007 and credited to my bank account as a lump sum on 7 August.  Please have that information to hand when you phone me.”

16. By December 2007, Mr Smith had not been contacted and he had cause to e-mail Scottish Widows again, on 7 December 2007:

“You promised to telephone me with an update on Tuesday 27 November…

..Just to compound matters further, I have not been paid from the policy under discussion for October.

A double payment was made on 19 September for August and September; the next payment was for one month to 29 November…”

17. Scottish Widows replied on 11 December 2007, saying that it was still under discussion with HMRC, apologised for the delay and promised to update him the next day. 

18. On 18 January 2008, having heard nothing, Mr Smith had cause to send a reminder to Scottish Widows requesting:

“1.
Documentation to accompany my 2006-7 tax return due before the end of the month.

2.
Valuation of policy 7068146 showing when the money I returned was reapplied and at what value.”

19. By 25 February, Mr Smith had not received anything and sent another chaser to Scottish Widows.  On 26 March, Scottish Widows wrote to Mr Smith to say that it would provide a progress report by 4 March 2008. 


20. By May, Mr Smith had still not received a response from Scottish Widows.  Mr Smith says that during May he held discussions with his IFA about taking an annuity and his letter to Scottish Widows dated 14 May supports that those discussions were held.  In particular Mr Smith pointed out:
“…My IFA advises that now would be a good time to consider switching to annuities but he considers that the buying window will be a short one… would urge you to move things forward: I have little more than 21 months before I am forced to buy an annuity and if my experience with Scottish Widows is repeated, that time will soon be eaten up.” 

21. Scottish Widows replied on 23 May with a quotation:
“YOUR OPEN MARKET OPTION ANNUITY PLAN SUMMARY”

Chosen Retirement Date
23/5/2008

Purchase Price


£216,506.44

A pension for you of
£1,610.27 per month before tax is deducted.”

22. Mr Smith states that a copy of the quotation was sent to his IFA but alternative quotations not sought because he felt unable to rely on the transfer sum quoted.

23. On 30 May Mr Smith wrote to Scottish Widows:

“I wrote to you on 14 May requesting an update on the progress with my outstanding policy.  It appears that you, or someone in your office, mistook my reference to annuities in my letter to mean that I was requesting a quotation from you.  That was not my intention and a re-read of my letter should make that clear.
…May I repeat I am waiting for:

1. The date when your IT Department will have completed their work on policy 7068146

2. An accurate valuation of that policy and an explanation of how that valuation has been calculated, i.e. the value of the units bought during the period of overpayment and the value of units reinvested when I returned the overpayment.  Hopefully, we can then both agree that valuation so that we can move forward (Just bas a reminder, you said in your letter 27 September last that the value of the policy stood at £103,188.94…

…May I remind you that the problem began in August 2003, I returned the overpayment in December 2005 and I have been waiting since then for a satisfactory conclusion….”

24. Despite a number of letters from Mr Smith in 2008, Scottish Widows failed to provide an accurate recalculation of policy 7068146.  On 7 June Mr Smith wrote again, in summary saying:
· no tax had been deducted for the whole of tax year ending 5 April 2008;

· his P60 showed payments to be £7,910.78 whereas he had actually received £6,729.24; and

· that both he and Scottish Widows would have to write to HMRC explaining that the tax would have to be paid by Scottish Widows, the same as in the previous year.  

25. On 20 June 2008, Scottish Widows wrote to Mr Smith about policy 7068146:

“…As you are aware, at the end of last year, we had raised the priority of your case with our IT Division and hoped to have this situation resolved early in the New Year.  Unfortunately this matter proved to be more complex than we first thought…After reviewing the options available we now intend to have your policy reworked from the outset in 2002, with all payments and withdrawals to date included.  Out IT Division are looking into the best way to complete this as quickly as possible…” 

26. On 26 June Mr Smith wrote to Scottish Widows again saying that his greatest concern was the loss he had suffered in the value of his policies:

“My IFA, Hargreaves Lansdown, advised me more than two years ago that it would be advisable to consolidate my policies into one and switch all of the investments into alternative, less risky funds, possibly to another provider, and at a time of our choosing.  This was to reduce the risk of volatility in the Stock Market – very prescient as things have turned out.

I have not been able to act on that advice and that has been very costly, nor to consider the possibility of buying an annuity as an alternative.”

27. Scottish Widows replied on 17 July to confirm that it was planning to achieve a full recalculation by the end of August.

28. On 28 July Mr Smith had to e-mail Scottish Widows to tell them that he was concerned about the continued delay and the potential reduction of his policies.
29. On 26 September, Scottish Widows wrote to Mr Smith providing a unit history dating back to 2002 and saying that it had corrected the records to policy 7068146 and that its value was £77,345.17. 
30. Mr Smith says that he received this valuation on 6 October, and subsequently had two meetings with the IFA to discuss the falling annuity rates as a result of which, annuity quotations were obtained. 

31. On 13 October Mr Smith wrote to Scottish Widows with three main issues:

1)
Policy 7068146:

· he had received no payment from that policy from February to July 2007, or in August and October although management charges had still been applied;

· P60’s had been wrong and he had had to write to HMRC explaining the anomalies;

· no information had been provided about the setting up of a new record for the policy.
2)
Loss in value in of his funds due to the inability to switch
· his IFA had advised him on a number of occasions to switch to alternative funds but on the basis of switching all policies as a group and more recently on the possibility of purchasing an annuity;

· he had clearly communicated this to Scottish Widows in letter dated 18 July and 28 August 2007, 26 June and 28 July 2008.

3)
Compensation for distress and inconvenience
· the offer of £250 did not adequately compensate him for the time spent in correspondence with Scottish Widows and HMRC.
32. On 29 October, Scottish Widows wrote to Mr Smith.  It confirmed that it had put arrangements in place to correct the tax position and accepted that he had been discussing the option of switching his funds, with his IFA, since 2005.  It stated that Mr Smith could have provided an instruction anyway, which could have been held pending the correction of the fund values and in the absence of such an instruction it was difficult to establish what that instruction might have been.  It agreed, however to take into account the IFA letter dated 8 August 2005 and would have instructed them to switch funds when he returned the overpayment on 8 December 2005.
33. Scottish Widows provided fund values for the fund had it not been switched and had it been switched:

	Fund
	As at 9.12.2005
	As at 29.10.2008

	Original fund
	£93,031.15
	£77,675.75

	Switched fund
	£93,031.10
	£77,678.19


34. It clarified that whilst this was a hypothetical scenario, it did demonstrate that any financial loss would have been minimal based on the advice given, but agreed that an offer of distress and inconvenience amounting to £500 would be appropriate.  

35. Mr Smith says that during November and December he met with his IFA, that his IFA had recommended that he convert all or at least some of his policies into annuities and that quotations had been sought.  He confirms that he decided to convert policies 8931970 and 9315999 into annuities with immediate effect but decided to leave policy 7068146 in the hope that it would regain some of its lost value.

36. On 14 January 2009, a transfer value of £88,505.18 for policies 8931970 and 9315999 was transferred from Scottish Widows to Canada Life to purchase an annuity of £5,942.04 per year (£495 per month).  
37. In February Mr Smith sought the assistance of the Pensions Advisory Service (TPAS).  On 26 March TPAS wrote to Scottish Widows setting out the case that Scottish Widows had not properly analysed the loss.  TPAS clarified that he had prevented from purchasing an annuity in May 2008 and that the correct measure of loss was the difference between the annuity he could get with the annuity he could have got in May 2008.
38. Mr Smith states that in March 2009, he instructed Scottish Widows that he would not take any further income from policy 7068146.  He says this was in the hope that it would recover some of its lost value as the stock market was showing signs of improvement. 

39. Scottish Widows replied to TPAS on 24 April but did not agree that Mr Smith had been prevented from purchasing an annuity from the proceeds of policy 7068146 in May 2008 saying :
“it is reasonable to expect that Mr Smith would have contacted us urgently to confirm the fund value if he had wanted to go ahead with the annuity purchase, particularly given his adviser’s comments about the brevity of the buying window at that time. 
Instead Mr Smith sent a letter in which he stated that it had not been his intention to ask for a retirement quotation at that time.  This does not indicate that there was any urgency or desire to go ahead with the purchase of an annuity in May 2008.” 

40. However, Scottish Widows accepted that Mr Smith had suffered distress and inconvenience and offered £600 as compensation for the distress and inconvenience it had caused. 

41. Scottish Widows provided Mr Smith with a transfer value of £78,709.34 for policy 7068146 on 17 February 2010.  Mr Smith transferred this into a Hargeaves Lansdown SIPP and on 1 March 2010 (his 75th birthday) transferred it into an Alternatively Secured Pension, a drawdown facility from which he is able to draw a maximum of 90% of the annuity value (£7,761.38) which equates to an income of £6,985.25 per year.   He has provided documentation supporting the fact that as at 5 July 2010 he had drawn down £2,319.40 gross since the contract was effected.
42. Mr Smith has provided an annuity quotation obtained by his IFA for an annuity purchase that he could have made with Canada Life as at 23 May 2008.  This quotes an annuity of £20,807.76 per year achieved with a fund of £216,506.00 (the figure provided as an estimate as at 23 May 2008 by Scottish Widows). 
43. Scottish Widows has provided valuations of all three policies as at 22 May 2008 and 26 September 2008 as follows:

	
	7068146
	8931970
	9315999
	Total

	22.05.2008
	£92,853.93
	£87,547.72
	£36,105.25
	£216,506.90

	26.09.2008
	£77,345.17
	£71,296.57
	£29,826.98
	£178,468.72

	Difference
	£15,508.76
	£16,251.15
	£6,278.27
	£38,038.18


44. Scottish Widows states that between May and September 2008 Mr Smith had drawn down a total of £2,804.21.  They also state that had he agreed to take an annuity with policy 7068146 as at 26 September 2008 that policy was then valued at £77,345.17 and could have purchased a single life annuity with a five year guarantee period of £534.07, payable monthly in arrears.
Mr Smith’s position

45. He should be placed back in the position he should have been in at May 2008 when he expressed a wish for action and has suffered loss in terms of the fall in the value of policy 7068146 between then and September 2008 which amounted to £15,508.

46. With hindsight he should have taken annuities with policies 8931970 and 9315999 in May 2008 but believes he was right to question the accuracy of policy 7068146.  A manual valuation provided in March was corrected by another in August 2006 and justification for the doubt he held was supported by Scottish Widows in their letter of 20 June 2008. 

47. A comparison between Scottish Widows’ funds and those of a hypothetical switch to those chosen by Hargreaves Lansdown is irrelevant because  it disregards any subsequent action that he might have taken during those three years had he been in control of the situation. 
Scottish Widows’ Position
· policies 8931970 and 9315999 were put back to the position they would have been as soon as Mr Smith returned the overpayment in 2005;

· whilst this did not happen with policy 7068146, the policy records were corrected in 2008;

· a correct valuation could have been provided manually had Mr Smith requested one; 

· Mr Smith was not, therefore, prevented from purchasing an annuity although he was put through the trouble of corresponding unnecessarily with HMRC; and

· it is prepared to offer £600 in recognition of the poor service and distress and inconvenience it has caused to Mr Smith.     

Conclusions
48. There is no dispute that failures by Scottish Widows prevented Mr Smith from switching his funds in December 2005, as recommended by his IFA.  However,  Scottish Widows’ analysis as at 29 October 2008, in terms of the investment return he would have enjoyed had he been in a position to transfer his funds to different accounts in December 2005, reveals there to have been little or no financial loss.

49. There is no dispute either that Scottish Widows failed to pay the appropriate tax to HMRC but this aspect was eventually settled with Mr Smith also suffering no financial loss.

50. Mr Smith is claiming that it was his intention to purchase an annuity with all three policies around May 2008 and that he was prevented from doing this because all three policies had not been reinstated by then.

51. Whilst Mr Smith did not have accurate values for all three policies until September 2008, he had correct values for policies 8931970 and 9315999 by May 2008, policy 7068146 not being properly re-instated until September 2008. 

52. Whilst the failure by Scottish Widows to have re-instated those policies within a reasonable time was clearly maladministration I am not convinced that had all three policies been re-instated by May 2008 that he would have behaved any differently.
53. Having been given correct information about policies 8931970 and 9315999 in May 2008, Mr Smith did not immediately go off and purchase annuity then, but chose to wait to do so until January 2009 even though the combined value of policies 8931970 and 9315999 fell by over £35,000 between May 2008 and January 2009.  

54. Whilst he had correct information for policy 7068146 in September 2008 he chose not to purchase an annuity in September 2008. The reason he gave for this was because he was waiting for the market to recover, but he then chose not to buy an annuity in January 2009 along with the other two policies but waited until March 2010.

55. The action he took leads me to believe that on the balance of probability he would not have secured an annuity as he claims in May 2008.

56. However, I agree that Mr Smith was served badly by Scottish Widows.  I see they have offered £600 as compensation for the distress and inconvenience he has suffered and I have considered if this is adequate. 
57. The documents provided show that, as would be expected, Mr Smith paid fees and charges to Scottish Widows for providing a service to him.  

58. In this case Scottish Widows made a series of cumulative errors over a 3 year period.  They may not have lead to financial loss, but they clearly mean that the standard of service was below that promised.  

59. I am unaware of the totality of fees charged over the period the service failures continued, but I consider it is only fair that they be rebated at least in part.  I have considered whether to request a full note of all fees and charges taken over the period this service failing has been ongoing, but decided this would be disproportionate.   Instead I estimate that a rebate of £500 is due noting the period over which failures persisted.

60. I add a further £500 for the inconvenience and distress suffered by Mr Smith.

61. This is a relatively high award but it reflects the fact that not only did Mr Smith have to repeatedly request action, but he was left waiting a very long time for action to be concluded and over that period he also had to deal with his tax office.  
62. I also bear in mind that Mr Smith has evidenced that although he was promised matters would be done within certain timescales or return phone calls would happen on certain days; there is clear evidence the time tables set by Scottish widows were consistently missed. compensation

63. The total compensation due to Mr Smith is therefore £1,000.  This is a significant sum reflecting the extent of failings in this case.  I have made the appropriate directions below.
Directions

64. I direct that within 28 days of the date of this determination, Scottish Widows pays Mr Smith £1,000 for the injustice he has suffered as identified in paragraphs 52 to 59 above.

JANE IRVINE

Deputy Pensions Ombudsman 

6 September 2010 
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