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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs D Sanderson

	Scheme
	Local Government Pension Scheme: Durham County Council Pension Fund. 

	Respondents
	Durham Tees Valley Probation Trust (Durham Probation Trust) (successor to National Probation Service County Durham (Durham Probation Service)
Durham County Council (the Council)


Subject
Mrs Sanderson has complained that Durham Probation Trust, as the Employer, and the Council, as Administering Authority of the Durham County Council Pension Fund, have incorrectly declined her application for ill‑health early retirement (IHER) benefits.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Durham Probation Trust in regard to her application for ill health early retirement because it did not make a proper decision or give the grounds for its decision in writing in accordance with the Regulations.

The complaint should be upheld against the Council because it did not recognise during the internal dispute resolution (IDR) procedure the failure of Durham Probation Trust when they originally dealt with Mrs Sanderson’s application.
DETAILED DETERMINATION

Material Facts

1. Mrs Sanderson was born with spina bifida and as a result she has mobility and urological difficulties.  She worked as a Probation Officer from 1971 to 2008 with a few years’ break to bring up her family.  From 1992 she worked part-time.

2. Mrs Sanderson was employed by Durham Probation Service in its OMC Unit as a Probation Officer and worked 18¾ hours per week over three days.
3. Mrs Sanderson says that in May 2007, while attending a routine appointment, she mentioned feeling exhausted and unwell and a Sister at the hospital told her that the debilitating effect upon her general health of the daily wear and tear of living with spina bifida meant she should not be at work.  Mrs Sanderson says this view was later confirmed by her hospital consultant in November of that year.  From 25 June 2007 she went absent from work and was signed off with ‘general debility’.
4. In October 2007 Mrs Sanderson’s employer referred her to its occupational health (OH) department and sought advice about her returning to work.  It provided a job description, her sickness absence record for the last two years, an employee medical referral questionnaire completed by Mrs Sanderson and Mrs Sanderson’s consent for the employer’s medical advisers to apply to her doctors for further information.
5. Mrs Sanderson saw Dr Fraser, a Consultant in OH, on 13 November 2007.  He subsequently wrote to her employer on 19 November and confirmed Mrs Sanderson had chronic medical problems producing fatigue and increased debility.  He could not foresee a return to work at that time but said he wanted to obtain a report from Mrs Sanderson’s treating specialist on her prognosis.  He also said that work had not caused Mrs Sanderson’s underlying medical problems though the demands of work had influenced whether she was able to sustain attendance.  He indicated Mrs Sanderson might meet the criteria for retirement on health grounds and asked what the Scheme’s criteria were.
6. Mrs Sanderson’s Consultant Urologist, Dr Powell, wrote to Dr Fraser on 17 January 2008.  He confirmed that Mrs Sanderson had undergone an ileal conduit urinary diversion at the age of six because of neuropathic bladder related to spina bifida.  He said Mrs Sanderson had been under the care of the Department of Urology at the hospital for the past 28 years and he gave details of her medical problems during that time.  He also said,
“At present her general condition is satisfactory but during the course of the past 12 months she has experienced occasional urinary tract infections with leakage from her urinary stoma.  I understand that Mrs Sanderson is finding it more difficult to cope with the demands at work and this could well be related to her overall renal function and recurrent infections.  At the present time Mrs Sanderson is undergoing further investigations of her left kidney and while I see no major problems in the short to medium term there is no doubt that patients with ileal conduit do suffer from deteriorating renal function and hypertension in the long term.  The complications associated with ileal conduit urinary diversion are well documented in the medical literature and in an individual who has had an ileal conduit for longer than 50 years I would support her application for early retirement”.
7. One of the copies supplied to me of Dr Powell’s letter has been underlined in various parts and a handwritten annotation has been added at the bottom of this letter saying “does she have evidence of these?” with a line drawn to the part of the letter saying ‘deteriorating renal function and hypertension in the long term’.
8. Meanwhile, the Employer contacted the Administering Authority.  It was explained to Durham Probation Service that there was a timing‑issue and that a decision about Mrs Sanderson’s employment needed to be taken prior to any decision about IHER.
9. Durham Probation Service provided the Scheme’s criteria for IHER to Dr Fraser on 24 January.  However, it said that he first needed to determine if the individual was incapable of work due to incapacity and put this in writing to them.  Based on his advice, a decision would then be made about whether to terminate Mrs Sanderson’s employment and, if so, an appointment would be made to see her.
10. In a letter dated 8 February 2008 to Durham Probation Service, Dr Fraser said,
“I have now received a report from a specialist treating Mrs Sanderson.  My conclusion from this is that lady will meet the criteria for early retirement on health grounds”.
11. A welfare meeting was held on 3 March 2008 at Mrs Sanderson’s home.  Present at that meeting were Mrs Sanderson, her husband, the HR Manager and the Assistant Director.  Dr Fraser’s opinion was conveyed and Mrs Sanderson was told of the process to be followed.  It was explained that an independent doctor now had to review her medical information and, whilst none expected a different recommendation, they were unable to guarantee an IHER pension until they had made a decision.  However, a decision first had to be taken about Mrs Sanderson’s employment.  The HR Manager said she would recommend that Mrs Sanderson’s employment be terminated on the grounds of her continued ill health and would pass that recommendation on to the Chief Officer for a final decision.  Mrs Sanderson agreed with this approach and asked what would happen if the independent doctor did not agree with Dr Fraser.  Mrs Sanderson was told that, as she had recently had her 60th birthday she could have her pension benefits released, though it would be treated as early retirement as opposed to IHER.
12. The Chief Officer wrote to Mrs Sanderson on 12 March notifying her that her employment was being terminated, and 30 April 2008 was mutually agreed as her leaving date.
13. Having given consent, Mrs Sanderson’s OH notes were passed to an independent OH Consultant, Dr English, who Mrs Sanderson met on 23 April 2008.  Following that consultation, Dr English wrote to Durham Probation Service saying in her opinion she needed to obtain a report from Mrs Sanderson’s GP before making a final decision.
14. Mrs Sanderson’s GP, Dr Clifford, sent a letter to Dr English on 26 June 2008.  His letter to her said, among other things, that:
“As you comment in your letter, her predominant problem is that of spina bifida.  …

She had motor problems which give her difficulties with her mobility.  She has weakness in her lower legs and as you know walks with sticks along the flat and has great difficulty using stairs.  She also has sensory impairment in her lower limbs.

Regarding her bladder … In 1989 she had a laparotomy and revision of the ileal conduit.  In 1993 isotape renogram showed that the left kidney was only contributing 18% of the overall renal function and this situation continues to this day.  As you state in your letter to me, she is on long term prophylactic antibiotics to try and prevent infection and I think these have been relatively effective, insofar as she does have some resulting hypertension although her blood pressure is reasonably well controlled – last recorded at 148/78 on 15 January 2008.

…

As you state in your letter, many of these problems Mrs Sanderson has had for a long time and she has managed to, as you put it, “positively getting on with her life”.  I think Mrs Sanderson has found that the combination for her life long disabilities with her now increasing age has resulted in her becoming generally more tired and fatigued and she has gradually got slower and slower, such that she feels no longer able to render satisfactory service within the workplace, and I think this is her reason for seeking retirement on health grounds at this point”.

15. Again, various elements of the copy of Dr Clifford’s letter supplied to my office have been underlined by hand.
16. At the time Mrs Sanderson’s employment terminated, the Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007 (the 2007 Regulations) and the Local Government Pension Scheme (Administration) Regulations 2008 (2008 Regulations) applied, but as part of the transitional arrangements in place until 30 September 2008, there was a provision that benefits should be no less than under the previous ill‑health provisions in the Local Government Pension Scheme Regulations 1997 (the 1997 Regulations). Extracts of the relevant regulations are in the Appendix.
17. On 15 July 2008 Dr English wrote to Durham Probation Service saying, based on her consultation, the GP’s report and notes from OH, she concluded that Mrs Sanderson did not satisfy the Scheme’s criteria for retirement on ill health grounds under the 1997 Regulations and she enclosed a duly completed certificate.
18. Durham Probation Service says its Chief Officer made the decision about Mrs Sanderson’s application, though no evidence of this has been submitted.  Durham Probation Service wrote to Mrs Sanderson on 22 July 2008 saying it was in receipt of Dr English’s report and the Human Resources Officer said she was advising Mrs Sanderson of the decision.  The letter went on to say,
“It is Dr English’s assessment that, for the purposes of paying retirement benefits under the Local Government Pension criteria for retirement on ill‑health grounds, you are not permanently incapable of discharging efficiently the duties of the role you were employed in.  A copy of the letter is enclosed …”.
19. Mrs Sanderson instigated the Scheme’s IDR procedure and her complaint was dealt with under the first stage by Mr Briscoe, the “specified person” who was independent of Durham Probation Service.
20. During Mr Briscoe’s investigation Durham Probation Service was contacted.  In response, it provided further information by letter dated 19 August 2008 “regarding the decision of the Independent Consultant who assessed her for ill health retirement”.
21. On 26 September 2008 Mr Briscoe asked Dr English for further comments and to provide him with details as to why, in her opinion, Mrs Sanderson’s medical state did not meet the criteria.
22. Dr English replied on 8 October 2008 and said,
“On specific enquiry, as general debility is not a recognised medical diagnosis under ICD, she advised me that in the months prior to her absence she had found herself not coping as a consequence of the unwanted behaviour of a Senior Social Worker at … Prison.  This behaviour was not solely directed at herself but also impacted on other colleagues.  As a consequence of the concerns expressed she was relocated to an office in Durham, which had an adverse affect on her mobility due to the large number of stairs she had to negotiate in this office.

Some time thereafter she was then further relocated to an office in …, and as she did not have access to a car/driving licence this required her to travel to and from work by public transport.  This also caused difficulties related to her mobility impairment.

Further changes evolved in her work activity within the Probation Service as a consequence of computerisation.  There were significant initial problems with the software.  This caused Mrs Sanderson increasing anxiety and dissatisfaction with her work role and this period of absence commenced.

During the period of absence prior to meeting with me in clinic, it is my understanding that no specific additional treatment intervention was considered necessary by her General Practitioner (other than her continuing longstanding medication regime).

At the consultation I found Mrs Sanderson to be in good psychological health with no evidence of any illness or impairment with reference to her mental wellbeing.

With reference to her physical health and wellbeing, I was aware of her longstanding/lifelong mobility difficulties secondary to spina bifida.  As Mrs Sanderson is independently mobile with the use of a walking stick I was not satisfied that there was any evidence of functional impairment for the safe undertaking of part-time office work.

With reference to the issue of travelling by public transport, there was no evidence that this has been constructively addressed by her employer and a remedy would be available through the Access to Work Scheme funding taxis if this had been deemed necessary.

I concluded, therefore, that the difficulties and symptoms reported by Mrs Sanderson in the lead up to the commencement of this period of absence were primarily as a consequence of her professional and emotional distress and dissatisfaction with the changes in her employment role and location, and were not as a consequence of any permanent medical incapacity for work.

I concluded that, in my opinion, Mrs Sanderson was fit to undertake part-time office based work and that this would not be detrimental to her health.

I, therefore, concluded that the required ill health criteria were not met.

I can further comment that in reaching this conclusion I did review all the information available to me relevant to her associated kidney problems.  There is currently no evidence of significant impairment which is impacting on her ability to work.”
23. Mr Briscoe gave his decision on 22 October.  He said that the question he was dealing with was (to paraphrase) whether Mrs Sanderson met the incapacity definition.  He said he did not uphold Mrs Sanderson’s complaint because he found that it had not been shown either conclusively or on the balance of probabilities that her condition was such that she was permanently incapable of discharging efficiently her duties of employment with regulation 27 of the 1997 Regulations or regulation 20 of the 2007 Regulations.
24. In his reasoning Mr Briscoe cited Dr English’s letter as being evidence that he had taken into account and referred to what she had told him.  He also said:
“In reviewing your case, my role is to ensure that your employer has made their decision in accordance with the regulations and that they have addressed the correct questions and taken into consideration all available evidence.  I have no powers to overturn the opinion of the Independent Medical Practitioner, however I can require the employer to reconsider their decision if I consider that they have misdirected themselves or they have not acted in accordance with the regulations.”

25. Mrs Sanderson invoked the second stage of the IDR procedure with the Council and also began consulting with the Pensions Advisory Service.  Mrs Sanderson refuted the assertions of Dr English that her application was primarily motivated by distress or dissatisfaction with the changes to her job or office location.
26. The Council wrote to Mrs Sanderson on 4 March 2009 not upholding her complaint.  It said that the question for determination was whether Mrs Sanderson was incapable of discharging her duties and so entitled to immediate benefits.  In giving its decision the Council said that when Durham Probation Service made its decision, it was not shown conclusively or on the balance of probabilities that she was permanently incapable of discharging the duties of her employment and so she was not entitled to the payment of her pension on the grounds of ill health.  It also said, “It is also my view that your case has been appropriately and independently reviewed by John Briscoe the Specified Person”.
27. From 1 April 2010 Durham Probation Service merged with Teeside Probation Service to form a new joint entity known as Durham Tees Valley Probation Trust.

Summary of Mrs Sanderson’s position  
28. It had never entered her mind to consider early retirement on health grounds and she was determined to work to age 60 and might well have worked beyond that time to, say, 62.  But the medical professionals, as well as family and friends, pressed her to recognise the need for her to retire at this point in her life.
29. It is not disputed that both Durham Probation Service and the Council followed the correct procedures in handling this matter.  But both unquestioningly accept the opinion of Dr English despite it being contrary to that of Mr Powell, Dr Fraser and her GP.  A decision which cannot be questioned or reviewed is obviously arbitrary and unfair.  It cannot be enough to say that procedure was followed to the letter if the result is Wednesbury unreasonable.  The least they could have done was seek further clarification on the specific points raised.

30. It is not clear at all from Dr English’s comments, which are general in nature, that she considered relevant information properly.  It was their right to seek further details from Dr English, for example on Mr Powell’s comments in his letter of 17 January 2008 that there are complications associated with ileal conduit urinary diversion and having this condition for 50 years takes its toll on one’s physical well being or on Dr Clifford’s comments in his letter of 26 June 2006.
31. When discovering in July 2008 that her application had been unsuccessful, she asked for the reasons why her application had been refused but was not furnished with any yet she was expected to file an appeal.

32. She and her line manager were shocked at Dr English’s assertions that ‘she was distressed about a change of office location’ and ‘the primary motivation was her dissatisfaction with changes in her working conditions’, as they had not seen any displays of such distress.  She is adamant that she suffered no such distress and is therefore very aggrieved that such a significant decision in her life has been made on the basis of such an inaccurate interpretation of events.   She had not been off work with stress at any point in her career and finds Dr English’s conclusions grossly insulting to her integrity.
33. Her line manager was at pains to ensure she was comfortable with the office move when it was announced.  She is fully aware of the statutory duty of an employer to make reasonable adjustments for disabled persons.  So, had she been unhappy with the change of location she could have asked to remain at her old offices with every confidence it would be accepted.  So Dr English’s assertion about location makes no sense whatsoever.  The problems of the IT system they had been increasingly required to use were not a complaint peculiar to her.
34. The Council’s position is that it falls foul of the principles of natural justice.  Dr English’s opinion fails to have regard to relevant information provided by Mr Powell and Dr Fraser.  The reliance on a single OH Consultant is unfair and arbitrary and a second opinion should be allowed.  Dr English should act in good faith in making a decision but this seems not to be the case because she makes completely untrue assertions about Mrs Sanderson.

35. Accordingly, Mrs Sanderson would like to have her application considered again, all relevant information considered as well as evidence from her colleagues about her professional integrity and hard work in spite of her disability to support the fact that her application is bona fide. 
Summary of Durham Probation Trust’s position  
36. It believes Durham Probation Service acted entirely appropriately and in good faith throughout the process.  Durham Probation Service made every effort to ensure that those involved with the process were fully aware of the details of that process and kept Mrs Sanderson up to date with the current position as can be seen from the minutes of home visits and correspondence.
37. Durham Probation Service explained beforehand what the situation would be if the independent OH Consultant would not issue an ill‑health retirement certificate.

38. Durham Probation Service obtained a certificate from an independent registered medical practitioner qualified in Occupational Health medicine as to whether in his/her opinion the member was suffering from a condition that rendered her permanently incapable of discharging efficiently the duties of the relevant employment because of ill‑health or infirmity of mind or body.  Dr English outlined in her letter of 15 July 2008 the sources of information she had considered in reaching her decision.
39. Given that Dr English had refused to issue a certificate confirming that Mrs Sanderson met the relevant criteria Durham Probation Service was not able to authorise the release of ill health early retirement benefits.

40. Durham Probation Service’s employees were not medically qualified and had to rely on the medical expertise and experience of the independent doctor, and that the doctor would reach decisions with integrity and probity throughout the process in accordance with their professional training and ethical standards.  Whilst Mrs Sanderson feels she had been unjustly treated and refers to specific comments made by Dr English during the first stage of the IDR procedure, Durham Probation Service has never been made privy to the documents containing these comments.
41. This issue has been reviewed at stages one and two of the IDR procedure and at both times the reviewer was satisfied that the decision reached by Durham Probation Service was not a perverse or unreasonable one in light of the evidence available at the time.
Summary of the Council’s position  
42. The decision on whether or not to release Mrs Sanderson’s pension benefits on the grounds of permanent ill‑health was made by Mrs Sanderson’s former employer and not by the Council.
43. The Council asserts it acted appropriately and in accordance with the regulations when reviewing Mrs Sanderson’s case under stage two of the IDR procedure.  Its view is that the Durham Probation Service appropriately followed the regulations for the Scheme.
44. Under the Regulations there is not a role for the Council, as administering authority, to vet or monitor decisions made by the ‘specified person’ at stage one of an appeal.  Nor would it be appropriate or practical to do this.

45. Leaving aside the issue of whether natural justice can have precedence over legislation, it is clear Dr English took into account the information provided by Mr Powell and Dr Fraser, the Council has not acted unfairly or arbitrarily but has taken an approach to her appeal that is consistent with the regulations and with its practice, and it has no reason to believe that Dr English has not acted ‘in good faith’ in this case.

Comments from Mr Briscoe
46. Mr Briscoe says he would usually consider whether the employer made its decision in accordance with the Regulations and whether it had taken account of the facts.  Based on his findings he would either refer the case back to the employer to review its decision or to uphold its decision.

47. Most doctors provide an explanation as to the reasoning behind their opinion.  But in this case, the independent medical practitioner had not provided any detailed account as to why she considered that Mrs Sanderson’s condition did not meet the criteria for the payment of her benefits on ill-health.

48. He therefore wrote to Dr English to obtain further details.  Having received her comments, he then had to decide whether in his opinion the employer had made its decision based on the Regulations and facts of the case.  Having obtained Dr English’s reasoning he decided not to refer the case back to the employer.

Conclusions

49. It is not my task to reach my own conclusion as to Mrs Sanderson’s entitlement.  In relation to the original decision by Durham Probation Service, my role is to decide whether Durham Probation Service applied the relevant regulations correctly, took all (and only) relevant evidence into account and that the decision reached was not perverse, that is to say the decision is one which no reasonable decision maker, faced with the same evidence, could have reached.
50. Under the 2007 Regulations, Mrs Sanderson should not be in a worse position than she would have been had the 1997 Regulations continued to apply.  In order to receive a pension under Regulation 27 of the 1997 Regulations Mrs Sanderson had to have left her employment by reason of being permanently incapable of discharging her duties efficiently because of ill health.  The decision as to whether Mrs Sanderson would be entitled to a pension under regulation 27 (or indeed regulation 20 of the 2007 Regulations) fell, under regulation 55(6) of the 2008 Regulations, to be made by Durham Probation Service as her employer.

51. Before making that decision Durham Probation Service were required to obtain the opinion of an independent registered medical practitioner, who was qualified in occupational health medicine. However, they were not bound by that opinion. The decision remained with the Durham Probation Service.

52. Mrs Sanderson says it is not clear that Dr English considered relevant information properly.  Dr English had been given Mrs Sanderson’s OH notes containing letters/reports from Mr Powell and Dr Fraser, and was in receipt of Dr Clifford’s letter.  It is not immediately obvious who underlined the content of Mr Powell’s letter of 17 January 2008, but as well as underlining the content of Dr Clifford’s letter of 26 June 2008 Dr English’s initials appear.  It is probable that it was Dr English who underlined these passages.  Mr Powell indicated that patients suffer from deteriorating renal function and hypertension in the long term and Dr English appears to have considered whether Mrs Sanderson had evidence of these.  Certainly, Dr Clifford’s letter gave Mrs Sanderson’s latest blood pressure reading for Dr English to evaluate.
53. Mrs Sanderson has levelled criticism at what she says was unquestioning acceptance of Dr English’s opinion.  Regulation 20(5) of the 2007 Regulations (as did previously regulation 97(9) of the 1997 Regulations with different criteria) simply requires the decision maker to have obtained at least one certified independent opinion from an appropriately qualified occupational health physician; it does not limit the decision maker to this one opinion or even to the opinion of an occupational health specialist.  Durham Probation Service’s role is an active one, not a passive, rubber-stamping exercise.  If there was evidence available to Durham Probation Service which contradicted that given by Dr English, there is nothing to stop them seeking yet further evidence.  
54. The certificate from Dr English would no doubt have been regarded as compelling evidence.  But the regulation is clear that a decision should have been made by the Durham Probation Service.  The letter of 22 July 2008 states “the decision”, rather than Durham Probation Service’s decision, and then proceeds by reiterating Dr English’s recommendation.  Further, when dealing with the Specified Person the Durham Probation Service has made reference to Dr English’s decision.  Dr English was not called upon to make a “decision”; her role was to give an opinion.

55. And if the only evidence that Durham Probation Service considered was Dr English’s certificate then it had, in effect, been so selective in the evidence as to give itself no freedom to fully consider Mrs Sanderson’s case.  It had one piece of evidence, which it was in the circumstance bound to follow, thus fettering its decision.

56. It is my conclusion that Durham Probation Service did not make a decision at all in the proper sense.  Further, its letter of 22 July 2008 does not disclose any grounds for the decision(s) in accordance with regulation 57(2) of the 2007 Regulation.  That is not to say that Durham Probation Service ought to have explained in medical detail why it disagreed with the other opinions put forward on Mrs Sanderson’s behalf.  But intelligible grounds were necessary.  This failure amounts to maladministration.
57. In addition, the dispute resolution process was, in my judgment, flawed.  There is no complaint against Mr Briscoe, but there is a complaint against the Council and Mr Briscoe’s decision is relevant to that and so is discussed below. 
58. In Mr Briscoe’s letter of 22 October 2008 he said he was deciding whether Mrs Sanderson was incapable of undertaking employment so as to qualify her for immediate payment of her pension.  His decision was that she was not.  He reached that decision based in part on the letter from Dr English of 8 October 2008. 

59. Elsewhere Mr Briscoe said that he could not overturn Durham Probation Service’s decision and that his role was to ensure that it had made its decision in accordance with the Regulations.  If that was so, then the later evidence from Dr English could not have been relevant.  Durham Probation Service had never seen it.  Indeed it did not exist before the purported decision of Durham Probation Service that he was reviewing.  The fact that Mr Briscoe felt he required further explanation from Dr English about the grounds for her opinion ought to have alerted him that Durham Probation Service would also have needed such information if it was unclear as to why Dr English had reached the view that she had.  That should have prompted him to regard Durham Probation Service’s purported decision as unsafe since it did not have all relevant facts before it for consideration.
60. Mr Briscoe effectively reached his own conclusion, in the light of new evidence.  He clearly believed that he could not have done that if he disagreed with Durham Probation Service since only the Employer had power under the Regulations to make the decision.  So he should not have done it at all.  If he thought there was information that Durham Probation Service had not had before it and which was necessary for a conclusion on the merits of Mrs Sanderson’s original application, it followed automatically that Durham Probation Service’s decision was made on insufficient evidence and should be made again.
61. The final problem with Mr Briscoe’s decision is that it was substantially based on evidence that Mrs Sanderson had not seen.  As in my view he should not have asked for Dr English’s reasons in the first place, this is a fault without consequence, but given that he thought he was in a position to obtain new evidence it is surprising that he felt it unnecessary to share it.
62. The Council took a very similar approach.  It said it was deciding the substantive question of whether Mrs Sanderson qualified for a pension.  In its summary decision it said almost exactly the same as Mr Briscoe.  But it gave its reasons as being that Durham Probation Service had properly addressed the question and followed correct procedures.
63. I note the Council says it is not responsible for vetting or monitoring the specified person who reviewed the original decision at stage one.  Strictly that may be correct, but in its stage two decision it said it had decided the first appeal was ‘appropriately’ dealt with.  It appears it had taken on this responsibility itself.
64. In the circumstances I find there was maladministration by the Council during the second stage of the IDRP in (a) failing to notice that Durham Probation Service had not made a proper decision at all, (b) not recognising that Mr Briscoe had dealt with the first appeal inconsistently and inappropriately and (c) repeating the same mistake that Mr Briscoe had made.

65. As Dr English was asked to provide irrelevant supplementary evidence in the flawed IDR process I do not think it would be appropriate for Durham Probation Trust to make a new decision based on any of her evidence.  I am therefore directing that Durham Probation Trust obtain a new certificate from a different independent registered medical practitioner.

Directions

66. I direct that within 14 days from the date of this determination, Durham Probation Trust (as successor) shall instruct an independent registered medical practitioner to provide a certificate consistent with regulation 97(9) of the 1997 Regulations.

67. Within 14 days of receiving the certificate Durham Probation Trust shall make a decision as to whether at the time Mrs Sanderson left Durham Probation Service’s employment she met the criteria set out in regulation 27 of the 1997 Regulations.

68. Whoever takes the decision on behalf of Durham Probation Trust should be properly authorised so to do and apply his or her own mind to the matter taking into account all relevant evidence.  This decision should be officially documented or minuted by the employer.  When subsequently communicating its decision in writing to Mrs Sanderson, Durham Probation Trust should disclose the grounds for its decision, which may include why certain medical opinion is favoured when weighing up the evidence.

69. In the event that Durham Probation Trust decide that Mrs Sanderson is entitled to benefits under the Regulations then any past payments shall be paid with simple interest at the base rate for the time being quoted by the reference banks from the due date to the date of payment (as provided for in regulation 6 of the Personal and Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996).

70. I direct that Durham Probation Trust shall pay Mrs Sanderson, within 28 days of the date hereof, £150 in respect of the distress and inconvenience that has been caused to her by Durham Probation Service’s failure to properly deal with her application in July 2008.
71. I further direct that the Council shall pay Mrs Sanderson, within 28 days of the date hereof, £150 in respect of the distress and inconvenience that has been caused to her by the failure of its part of the dispute resolution process
TONY KING

Pensions Ombudsman 

18 August 2010 

Appendix
Relevant extracts from the 2007 Regulations are:

“20  Early Leavers: Ill Health

(1)
If an employing authority determine, in the case of a member who satisfies one of the qualifying conditions in regulation 5–
(a)
to terminate his employment on the grounds that his ill-health or infirmity of mind or body renders him permanently incapable of discharging efficiently the duties of his current employment; and

(b)
that he has a reduced likelihood of obtaining any gainful employment before his normal retirement age,

they shall agree to his retirement pension coming into payment before his normal retirement age in accordance with this regulation in the circumstances set out in paragraph (2), (3) or (4), as the case may be.

(5)
Before making a determination under this regulation, an authority must obtain a certificate from an independent registered medical practitioner qualified in occupational health medicine as to whether in his opinion the member is suffering from a condition that renders him permanently incapable of discharging efficiently the duties of the relevant employment because of ill-health or infirmity of mind or body and, if so, whether as a result of that condition he has a reduced likelihood of obtaining any gainful employment before reaching his normal retirement age.

…
(15)
Where, apart from this paragraph, the benefits payable to a member in respect of whom his employing authority makes a determination under paragraph (1) before 1st October 2008 would place him in a worse position than he would otherwise be had the 1997 Regulations continued to apply, then those Regulations shall have effect in relation to him as if they were still in force instead of the preceding paragraphs of this regulation.”
Relevant extracts from the 1997 Regulations are:


“27
Ill-health
(1)
Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.

…

(5)
In paragraph (1)–

"comparable employment" means employment in which, when compared with the member's employment-

(a)
the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member's ill-health or infirmity of mind or body; and

(b)
the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member's employment; and


"permanently incapable" means that the member will, more likely than not, be incapable, until, at the earliest, his 65th birthday.”

“97
First instance decisions
(2)
Any question whether a person is entitled to a benefit under the Scheme must be decided– 

(a)
in the case of a person entitled to a pension credit or a pension credit member and in relation to his pension credit rights or pension credit benefits, by his appropriate administering authority, and

(b)
in any other case by the Scheme employer who last employed him.

…

(9)
Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the ground of ill-health or infirmity of mind or body, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

(9A)
The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that-

(a)
he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

(b)
he is not acting, and has not at any time acted, as the representative of the member, the Scheme employer or any other party in relation to the same case.

…

(14)
In paragraph (9)–
(a)
"permanently incapable" has the meaning given by regulation 27(5), and

(b)
"qualified in occupational health medicine" means holding a diploma in occupational medicine (D Occ Med) or an equivalent qualification issued by a competent authority in an EEA State (which has the meaning given by the European Specialist Medical Qualifications Order 1995) or being an Associate, a Member or a Fellow of the Faculty of Occupational Medicine or an equivalent institution of an EEA State.”

Relevant extracts from the 2008 Regulations are:


“55
First instance decisions – general

(1)
Any question concerning the rights or liabilities under the Scheme of any person other than an employing authority must be decided in the first instance by the person specified in this regulation.

 
…
(6)
Any question whether a person is entitled to a benefit under the Scheme must be decided by the employing authority which last employed him”.

“56
First instance determinations: ill-health

(1)
An independent registered medical practitioner from whom a certificate is obtained under regulation 20(5) of the Benefits Regulations in respect of a determination under paragraph (2), (3) or (4) of that regulation (early leavers: ill-health) must be in a position to declare that–
(a)
he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

(b)
he is not acting, and has not at any time acted, as the representative of the member, the employing authority or any other party in relation to the same case,

and he must include a statement to that effect in his certificate.

 
…

(3)
The employing authority and the independent registered medical practitioner must have regard to guidance given by the Secretary of State when carrying out their functions under this regulation or, in the case of the employing authority, when making a determination under regulation 20 of the Benefits Regulations”.

“57
Notification of first instance decisions

(1)
Every person whose rights or liabilities are affected by a decision under regulation 55 must be notified of it in writing by the body which made it as soon as is reasonably practicable.

 (2)
A notification of a decision that the person is not entitled to a benefit must contain the grounds for the decision.”

“58
Applications to resolve disagreements

(1)
This regulation applies where there is a disagreement about a matter in relation to the Scheme between a member (or an alternative applicant) and an employing authority or the administering authority.
…

(3)
The member or, as the case may be, the alternative applicant may apply to–
(a)
the person specified under regulation 57(5)(c) to give a decision on the disagreement; or

(b)
the appropriate administering authority for that authority to refer the disagreement to that person for a decision”.


“60
Reference of disagreement for reconsideration by appropriate 
administering authority

(1)
This regulation applies where an application about a disagreement has been made under regulation 58 and–
(a) notice of a decision has been given under regulation 59(1); or

…
(2)
The applicant under regulation 58 may, before the expiry of the period of six months beginning with the relevant date, make an application to the appropriate administering authority to reconsider the disagreement”.
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