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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mrs J Simpson

	Scheme
	Principal Civil Service Pension Scheme (the Scheme)

	Respondents
	Cabinet Office 

HMRC 


Subject

Mrs Simpson says that HMRC and the Cabinet Office incorrectly refused to grant her ill health early retirement when her contract of employment was terminated with effect from 27 October 2007.

The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld because even though the initial consideration of Mrs Simpson’s was flawed, I have no reason to disagree with the Medical Appeals Board’s reasons for refusing to grant her an ill health pension from the Scheme.

DETAILED DETERMINATION

Relevant rules of the Principal Civil Service Pension Scheme (1972 section)

“1.12
‘Retirement on medical grounds’ means retirement from the Civil Service with a medical certificate issued by the Scheme Medical Adviser which states that the person concerned is prevented by ill health from discharging his duties, and that his ill health is likely to be permanent.”

“3.4 (i) Subject to rules 3.6, 3.7 and 3.24d, a civil servant (other than a person on a period appointment) who is retired on medical grounds and who would qualify for a pension under rule 3.1 or a preserved pension under rules 3.11 or 3.24a will be paid an ill health pension and lump sum…”

Material Facts

1. Mrs Simpson became a member of the Scheme on 25 February 1985.

2. In 2004 Mrs Simpson was diagnosed with carpel tunnel syndrome (CTS) and began a period of sickness absence on 11 October 2004. She returned to work briefly but was signed off again in December 2004, and did not return to work again.  She was dismissed by HMRC on 27 October 2006 on grounds of efficiency.

3. Workplace assessments had been carried out for Mrs Simpson in August and December 2004, but because of her ongoing absence, she did not benefit from proposed changes to her workstation. 

4. Mrs Simpson first applied for ill health early retirement benefits on 7 March 2006. Her application was referred to Capita Health Solutions (CHS) and Dr H S Giridhar (a specialist registrar in occupational medicine) examined her on 25 May 2006. He issued a medical certificate dated 2 June stating that she did not meet the criteria. He wrote in his accompanying report that although there was reasonable medical evidence to suggest that Mrs Simpson was prevented from discharging her duties, it was his opinion that on the balance of probabilities, her condition was not likely to be permanent in the terms of the Scheme

5. Dr Giridhar noted a report dated 2 February 2006 by Mr M O’Driscoll (a consultant orthopaedic surgeon) which suggested that there were further treatment options available to treat her medical condition. Mr O’Driscoll had suggested a mixture of various medications, physiotherapy, referral to a pain clinic, and pain management although he noted that treatment could be erratic but could also be effective and was recommended.

6. Mrs Simpson appealed against the decision not to grant her an ill health pension via her union on 29 August 2006, without however submitting any new medical evidence. On this occasion her file was referred to Dr P F Stuckey at CHS. In his letter to HMRC dated 24 October 2006, he referred to guidance on the application of the Scheme rules and said:
“Individuals with the type of underlying medical problem that affects Mrs Simpson should have been fully investigated and treated without effect before ill health retirement can be considered. This is taken to mean that:

· the applicant has a recognised medical condition. The diagnosis of this condition must be supported by appropriate clinical evidence.

· the applicant has either failed to respond to standard treatments, or that there is robust evidence that such treatments are unlikely to result in sufficient improvement that the applicant would be capable of discharging her duties. Only standard treatments currently widely available in the UK are considered.”
7. Dr Stuckey also referred to the report by Mr O’Driscoll dated 2 February 2006 which stated that further treatments might benefit Mrs Simpson, and his view was that she would be unfit for the foreseeable future.

8. Dr Stuckey felt that this did not equate to permanent incapacity and that until the treatments identified by Mr O’Driscoll had been completed, it would be difficult to conclude that Mrs Simpson had undergone full investigation and treatment. He felt that she had provided insufficient medical evidence and had not established a reasonable case for an appeal. He felt that the type of evidence needed was a report from a relevant specialist giving a clear opinion on Mrs Simpson’s long term outlook, confirming all reasonable treatments had been utilised and/or identifying the likely impact of any untried treatments. The evidence needed to be sufficiently detailed to clearly indicate that the criteria for medical retirement were likely to be satisfied.

9. Mrs Simpson was sent a copy of Dr Stuckey’s letter dated 24 October 2006 which included advice about the kind of medical evidence that she would need to produce in support of her appeal.

10. Mrs Simpson submitted medical evidence for a Medical Appeals Board (the Board). This included a further report from Mr O’Driscoll dated 8 January 2007, a report from her GP dated 20 December 2006, and two letters from the pain management clinic dated 24 July 2006 and 15 November 2006.

11. Mr O’Driscoll in his latest report stated that he felt that Mrs Simpson had failed to respond to standard treatments:

“…she has had investigations of electromyography, diagnostic and infiltration blocks; the exhibition of a number of medications; she has been seen by medical experts, pain clinics, rheumatologists, orthopaedic surgeons; she has had surgical treatment to try to alleviate her problem, and this has failed…

I accept that there are some other treatments that could be considered, but stellate ganglion blockade has not proven curative in such conditions, and indeed, there is much evidence that any temporary benefits from anti sympathetic treatments relate purely to the local anaesthetic effect.

With the current investigations available in the United Kingdom for this condition, and it is difficult to see what further investigations would be of any value…”

12. The Board, consisting of two occupational health specialists, interviewed Mrs Simpson on 8 March 2007. It produced a four page report which is not reproduced here.  It’s conclusions included the following:

· an acceptance that she had suffered an incapacitating degree of symptoms, certainly in her right arm;

· the analysis and conclusions drawn by Mr O’Driscoll were rejected because whilst he referred to the spectrum of opinion about the cause and prognosis of chronic arm pain, he failed to provide a convincing evidence basis and rationale for permanent incapacity;
· there were aspects to Mrs Simpson’s presentation that suggested that she was depressed to a degree worthy of medical attention; this raised the possibility that further treatment would be beneficial to her overall health and functional capacity.

13. In conclusion the Board said:
“Not surprisingly she has now reached a nihilistic position where she cannot see any improvement occurring.  We believe that with continued supportive treatment from the pain clinic and her GP there is a real likelihood that she will improve.  We think it is more likely than not that in 5 years time she would be capable of a very much greater range of activity than she currently feels able to engage in, including gainful employment comparable with her last job.”

14. It said it could not therefore “grant the appeal”.

15. The Board’s finding was taken to be a formal determination under stage one of the internal dispute resolution procedure (IDRP), and Mrs Simpson was notified on 8 May 2007.

16. Mrs Simpson then instigated IDRP stage two on 22 June 2007 claiming that the Board had ignored the medical evidence which she had provided. The decision maker found that whilst some of the medical evidence may have conflicted, it was for the Board to decide which evidence they gave most weight to, and whilst her case may well have been finely balanced, she had not provided the necessary medical evidence to tip the balance in her favour.

17. Mrs Simpson subsequently applied for the payment of her preserved benefits. Her application was considered by Dr D Trafford in February 2010 and he found that her condition was likely, on the balance of probabilities, to be permanent. He noted that she had had prolonged problems with pain. He considered that the original decision not to support ill health early retirement was probably correct as at the time she ceased employment, it could reasonably have been expected that she might improve sufficiently to be able to return to work again in the future. It was Dr Trafford’s opinion that after 7 years of symptoms continuing on a fairly static basis, she would be unlikely to gain sufficient improvement to return to full time computer based administrative work. He could find no reference from either GP or specialist expressing an opinion. On 18 February 2010 he issued a medical certificate that Mrs Simpson was eligible for early release of her benefits due to regional pain syndrome.

Summary of Mrs Simpson’s position

18. She disputes the claim that the Board conducted any clinical examination and says that no tests were conducted to look for specific signs compatible with a complex regional pain syndrome.

19. She denies having a history of depression and cites her acceptance as a foster carer as evidence.

20. The Board’s view was based on its findings from the appeal hearing. There was no medial examination by the Board.  As no tests were carried out she does not know how the Board supports its view. 
21. There was a definite diagnosis by Mr O’Driscoll which was not subsequently disputed by the pain clinic doctors, her GP or physiotherapists, but only by the members of the Board who were not accredited specialists in the field. She does not understand how specialist reports can be disagreed with by non specialists.

Summary of the Respondents’ position

22. The Cabinet Office responded to Mrs Simpson’s complaint on behalf of both HMRC and itself.

23. There was disagreement amongst medical professionals over the permanency question. Mrs Simpson’s pain management consultant and orthopaedic surgeon felt that her condition was unlikely to improve and so was permanent. The occupational health physicians making up the Board thought it more likely than not with the passage of time she would be able to engage in gainful employment.

24. The Board felt that Mr O’Driscoll had given an overly pessimistic prognosis and that with support there was a real likelihood of improvement in her condition.

25. In clinical examination, the Board did not find any specific clinical signs compatible with a complex regional pain syndrome. They reported what appeared to be some inconsistencies in the use of her hands.

26. The Board’s opinion was that Mrs Simpson’s symptoms were consistent with diffuse forearm pain, but that this was not consistent with complex regional pain syndrome part 1.

27. In the Board’s view it was more likely than not that in five years’ time Mrs Simpson would be capable of a very much greater range of activity than she currently felt able to engage in, including gainful employment comparable with her last job.

Conclusions

28. The matter I am dealing with is whether Mrs Simpson’s application for an ill health pension at the time her employment with HMRC ceased was properly considered.  The fact that she was later accepted to be incapacitated so as to receive her deferred pension early is not directly material.
29. Rule 3.4 in effect provides for an ill-health pension if a medical certificate is provided in the required terms. 
30. HMRC sought a certificate from CHS and Dr Giridhar certified on 2 June 2006 that Mrs Simpson’s condition was considered unlikely to be permanent. Dr Giridhar, in considering the matter, noted comments made by Mr O’Driscoll in his report of 2 February 2006 regarding untried treatments. However, there is nothing in Dr Giridhar’s report to suggest that he had considered whether, had those treatments been explored and failed, Mrs Simpson’s condition would, on the balance of probabilities, have been permanent. 
31. Similarly, Dr Stuckey also commented upon the treatments identified by Mr O’Driscoll and said that it would be difficult to conclude that Mrs Simpson had undergone full investigation and treatment. He felt that Mrs Simpson had provided insufficient medical evidence, suggesting that because these treatments had not been undertaken she was disqualified from having an ill health pension.
32. Additionally Dr Stuckey said that robust evidence was needed that standard treatments were unlikely to result in improvements.  That overstates the burden of proof.   All that was required was a decision on the balance of probabilities whether such treatments were likely to be effective or not. 

33. In my view, the consideration of Mrs Simpson’s case by both Dr Giridhar and Dr Stuckey was flawed for these reasons.
34. However, the matter was then reconsidered by the Board.  That amounted to a complete review of Mrs Simpson’s case which, if carried out correctly was capable of putting right any earlier deficiencies.

35. Mrs Simpson says that the Board effectively overrode Mr O’Driscoll’s analysis of her condition and his conclusions taking the view that he had been overly pessimistic. Whilst the Board accepted that Mrs Simpson did suffer an incapacitating degree of symptoms, it was not convinced that these symptoms were continuingly severe or imposed continuing incapacity from the work she did. Given that the Board disagreed with Mr O’Driscoll’s diagnosis, it is unlikely that it would have agreed with the treatments proposed by Mr O’Driscoll.

36. The Board was not required to examine Mrs Simpson.  Its role was to reach an opinion, based on the medical evidence that it had and taking evidence from Mrs Simpson.

37. The Board’s report is clear that it considered all of the available evidence and   reached a reasoned conclusion, including reasons for its rejection of Mr O’Driscoll’s diagnosis of Mrs Simpson’s symptoms.
38. It is not for me to agree or disagree with the Board’s decision.  I would only interfere if it had taken into account an irrelevant factor, ignored a relevant one, otherwise misdirected itself  or reached a perverse (that is, completely unreasonable) decision.
39. In the circumstances the Board’s decision was one that was within the range of reasonable decisions open to it and I do not think it was flawed for any other reason.  So although both Dr Giridhar’s and Dr Stuckey’s considerations were to some degree deficient, I can see nothing wrong with the Board’s reconsideration of the matter.

40. Consequently, I do not uphold the complaint.

TONY KING 

Pensions Ombudsman 

4 October 2010

-1-
-5-

