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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr P Baxter

	Scheme
	NHS Injury Benefits Scheme (the Scheme)

	Respondents
	NHS Business Services Authority (the Authority)


Subject

Mr Baxter says that the Authority should have granted him Permanent Injury Benefit (PIB) because he suffered two back injuries in the course of his NHS employment and believes that his asthma / breathing problems are work related.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be not be upheld because on the basis of medical opinion considered by the Authority, the decision cannot be considered to be perverse.
DETAILED DETERMINATION

Material Facts

1. The regulations governing the payment of PIB are contained in the National Health Service (Injury Benefits) Regulations 1995 (SI 1995 / 866) as amended by the National Health Service (Injury Benefits) Amendment Regulations 1998 (SI 1998 / 667) (the Regulations). The relevant sections of the Regulations are set out in the Appendix.
2. Mr Baxter was born on 20 June 1947 and joined the Ambulance Service in 1979.
3. He suffered two accidents at work; the first on 8 May 1999 and the second on 24 November 2005. He also suffers from respiratory problems which he suspects may be attributable to his employment. His contract of employment was terminated on 13 May 2007.

4. Mr Baxter made an application for ill health retirement which was accepted by the Authority on 14 March 2007 on grounds of chronic low back pain, asthma and obstructive pulmonary disease.

5. He then made an application for PIB which was rejected by the Authority in September 2007. The report by the Authority’s medical adviser stated:

“An accident report has been submitted relating to an incident on 24/11/05 when the applicant developed symptoms of back pain and leg pain after carrying a patient downstairs, he had to manoeuvre the patient round an obstacle. He has not worked since that time.

The applicant also provided a document concerning acceptance of an Industrial Injury dated 8/5/99. He has also forwarded a medico-legal report from Mr Antrobus, Consultant Orthopaedic Surgeon, dated 14/8/01 relating to an accident at work on 8/5/99. This report identifies a long history of back pain dating from 1975. X-rays taken at that time revealed L5/S1 degenerative disc disease. The medico-legal report concludes that the applicant sustained a minor soft-tissue sprain of his spine whilst bending forwards to lift a patient into the ambulance and states that the effects of this injury would have recovered within 12 months. The Specialist was of the opinion that the applicant was unlikely to be able to continue working for the next five years due to underlying degenerative back disease. In fact he did continue in his employment.
Information provided by the Occupational Physician in connection with the application for ill health retirement, dated 1/3/07, indicates that he has been treated with analgesics, anti-inflammatory medication and physiotherapy. This is stated to have ‘slowed down the progression’.

There is no evidence to suggest that the applicant sustained a serious back injury as a result of the incident of 24/11/05, rather it is considered that this incident caused an exacerbation of symptoms due to his underlying degenerative condition.
There is no evidence to suggest that his symptoms of asthma / obstructive airway disease are related to work, rather they are constitutional in nature.

It is advised that the underlying degenerative condition affecting his spine and the respiratory condition are constitutional in origin and therefore cannot be wholly or mainly attributed to the duties of his NHS employment.”
6. Mr Baxter appealed against the decision on 11 October 2007. He said that whilst he acknowledged that he had a back problem as far back as 1975, it was only following the accident in May 1999 that he started having symptoms leading to a loss of function in his left leg. He enclosed a report from Mr C R Hayne (Chartered Physiotherapist) dated November 2001 as new medical evidence.
7. Mr Baxter’s appeal was rejected by the Authority in a letter dated 30 October 2007. In coming to this decision they had relied upon advice from their medical advisor whose report stated:

“On consideration of the existing evidence and the evidence supplied with the Appeal submission, the Ergonomic Report by C Hayne, of November 2001, it is assessed that the relevant medical condition cannot be wholly or mainly attributed to the duties of his NHS employment.

The evidence is that Mr Baxter, aged 60  years, was accepted for ill health retirement from his work as a Paramedic in March ’07 and the reason stated was that he was suffering the painful effects of degenerative spinal disease which had worsened over a period of years. Respiratory disease was adding to his disability and incapacity. In the AW33e the Occupational Physician, Dr Hashtroudi, stated there was a history of low back pain going back to1975. It is also noted that he suffered a back injury in ’99 which exacerbated his underlying back pain. In October2000 there was a MRI scan of lumbar spine which showed degenerative disease at several levels with disc desiccation and minor osteophyte formation and no evidence of focal disc prolapse. There was a further aggravation of symptoms in relation to an incident at work in 2005. This was referred to by the GP as a soft tissue strain, and he was treated by Physiotherapy. While it is accepted that there were incidents at work followed by back and lower limb symptoms there is not evidence that the incidents caused a condition likely to lead to long term incapacity. Rather, the long term symptoms are due to the pre-existing degenerative / constitutional spinal condition which itself has not been caused by his work.”
8. Mr Baxter made a further appeal on 10 October 2008 against the decision to refuse PIB but offered no new medical evidence.
9. The Authority’s medical adviser reviewed the evidence and found that his GP had referred him to Respiratory Diseases in May 06 with rapidly progressive Chronic Obstructive Pulmonary Disease (COPD) and the report suggested that he had been off work since November 05 due to this.  Mr Baxter was suffering from a constitutional condition affecting his spine, and that his ongoing disability was not solely due to his musculoskeletal condition.  The medical adviser concluded that Mr Baxter’s ongoing disability could not therefore be wholly or mainly attributable to his NHS employment.
10. Mr Baxter submitted his third appeal on 27 April 2009. He said that he did not suffer from progressive COPD and had been diagnosed by a consultant to be suffering from asthma. He was not off work from November 2005 with asthma but as a result of an industrial injury. His GP had told him that it was unusual to develop asthma so late in life and this may have been caused by substances encountered at industrial sites or the cleaning fluids used to sterilise ambulances.
11. The Authority again rejected Mr Baxter’s latest appeal on 20 May 2009. They relied on the report of their medical adviser which stated that Mr Baxter’s back problem predated the two accidents he had had at work in 1999 and 2005, by twenty years and it was likely to be a chronic degenerative problem. Consequently it was not accepted that his back pain was wholly or mainly attributable to his NHS employment. Regarding his respiratory problem, the report stated:
“Mr Baxter was referred by his GP for assessment in 2004 to a respiratory specialist, Dr Taylor, because of frequent chest infections and progressive respiratory problems. He was seen twice at the clinic. An occupational exposure history was taken on that occasion and no occupational factors were noted. It was noted that his father suffered from asthma. He himself was diagnosed with atopic asthma. There are two bacteriology reports in the record from this time, the first from April 2004 showing a growth of Haemaphilus Influenza, which is known to cause chest infections, and the second in November 2004 a growth of MRSA. This has a comment added that it was isolated from the upper respiratory tract and did not necessarily represent a lower respiratory tract infection.

In summary then Mr Baxter has a chronic Obstructive Airways condition together with asthma. There is no evidence of occupational aetiology. The MRSA is not likely to be a cause of any pneumonia in his case and there is no plausible method for occupational causation.
It is not accepted that his respiratory condition is wholly or mainly attributable to the NHS duties.”

12. On bringing his complaint to this office, Mr Baxter raised a number of issues which were then put to the Authority:

· he thought that the Authority considered that the injury of November 2005 had affected the same place as the1999 injury although there had been no x-ray or MRI scan to prove that;

· he noted that in May 2007 the Occupational Physician felt it necessary to write to his GP for further information before a decision regarding injury benefits could be made and asked if that had been forthcoming;

· with regard to his respiratory problems, he had not been tested to see whether chemicals used at work such as gluteraldehyde and latex had caused his asthma.

13. The Authority asked their medical advisers if they would expand on their reasoning and rationale behind the advice that they had provided. The medical adviser concluded that the evidence showed that the back pain was as a result of a long standing degenerative process and not wholly or mainly attributable to his NHS employment. With regard to his respiratory problems, the medical adviser said:
“[Mr Baxter] says he has not been tested for Occupational Asthma and that the Medical Advisers to the Agency have not considered Gluteraldehyde or Latex allergy.

Both are well known causes of Occupational Asthma. There has been a high level of awareness of the problems caused by these substances for many years within Occupational Health and general Respiratory Physician communities. It is an initial diagnosis that is made on clinical history and later confirmed on testing when required. Testing is only ever appropriate when the clinical history indicates it.
The clinic letter of October 5th 2004 when Mr Baxter was being assessed by the Respiratory team states that he recalled ‘no precipitating, exacerbating or relieving factors.’
This is not the history given by people suffering from Occupational Asthma, who relate their symptoms to work and improve away from it at week-ends and holidays. Their story is of worsening symptoms with re-exposure.
Mr Baxter’s history was of atopy [allergic hypersensitivity] and it included his father who had a similar complaint. He was tested for IgE levels which showed that he was highly atopic which supported the diagnosis of Atopic Asthma.

Again in regards to MRSA it is important to understand that it was isolated from the upper respiratory tract and that it did not represent a lower respiratory tract infection, indeed his sputum was tested at that time and only ‘mixed buccal flora’ (bacteria from the mouth) was isolated.
In summary in regards his respiratory condition, Mr Baxter has a chronic Obstructive Airways condition together with Atopic Asthma. The MRSA was not likely to have been the cause of any pneumonia. Atopic Asthma is increasingly common in the UK population. There is no evidence of occupational linkage in his case.

It is not accepted that his respiratory condition is wholly or mainly attributable to the NHS duties.”

Mr Baxter’s position

14. His GP records were incomplete between April 2003 and May 2007. This covers the period of both industrial injuries. Had the GP notes been available they would have proved that the second injury had nothing to do with an existing condition.

15. The medical adviser says that there were no neurological symptoms but he suffers from numbness and lack of power in his left leg which makes it hard for him to walk even short distances.

16. The Occupational Health Physician did not investigate his respiratory problem or issue him with a health survey, and no specific tests were undertaken to prove or disprove an occupational linkage.

17. He says that his lungs were damaged by the sterilising chemicals he used to clean ambulances in the 1980s.

The Authority’s position

18. They are satisfied that they have obtained and considered all available relevant medical evidence.
19. No medical evidence indicates that Mr Baxter’s respiratory problems are work related, but there was a familial link.

Conclusions

20. Regulation 3(2) of the Regulations applied when an injury is wholly or mainly attributable to NHS employment. Determining whether this is so is a question of fact for the Authority. In reaching the decision, the Authority must take into account al relevant but no irrelevant factors. It is not for me to agree or disagree with the medical opinions formed by medical professionals.  I may only consider whether the final decision reached by the Authority was properly made and was not perverse; i.e. a decision to which no reasonable decision maker faced with the same evidence would come.

21. The Authority obtained medical reports and opinions from their medical adviser at each stage of the appeal process. The medical adviser’s reports explained in detail why Mr Baxter’s long standing back problems could not be considered to be wholly and mainly attributable to his NHS duties and referred to appropriate specialist reports which indicated pre-existing degenerative back disease. Similarly his respiratory problems were considered and no evidence was found that his duties had contributed to his asthma or chronic obstructive pulmonary disease.

22. I am satisfied that the Authority has properly considered both Mr Baxter’s back and respiratory problems and I see no justifiable grounds for me to find that their decision not to award Mr Baxter PIB from the Scheme was perverse.

23. For the reasons given in paragraphs 20 to 22 above, I do not uphold the complaint.

Jane Irvine
Deputy Pensions Ombudsman
28 May 2010 

APPENDIX

Relevant Rules

The National Health Service (Injury Benefits) Regulations (SI 1995 / 866) as amended by the National Health Service (Injury Benefits) Amendment Regulation (SI 1998 / 667) provide:


“Persons to whom the regulations apply


3. – (1) Subject to paragraph (3), these Regulations apply to any person who, while he –



(a) is in the paid employment of an employing authority;



(b) …


Sustains an injury, or contracts a disease, to which paragraph (2) applies.


(2) This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person’s employment and which is wholly or mainly attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if –



(a) it is wholly or mainly attributable to the duties of his employment;”
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