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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mr R Perkins

	Scheme
	Armed Forces Pension Scheme (AFPS)

	Respondents
	The Ministry of Defence (MoD)


Subject

Mr Perkins has complained that he has not received all of the compensation he is due from the AFPS since 1959.

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against the MoD because it is not proved that they taxed Mr Perkins’ invaliding pension incorrectly.
DETAILED DETERMINATION

Material Facts

1. Mr Perkins was medically discharged from the Army in 1959 on the grounds that he had/was suffering a “Neurotic Depressive Reaction (301)”. He received an invaliding pension, but his condition was not deemed to be attributable to his Army service and his pension was taxed.

2. Where an invaliding pension is paid in respect of a condition accepted as attributable to the individual’s service and the individual also receives a War Pension, the invaliding pension is exempt from income tax.

3. During 1998, the MoD reviewed the taxation of invaliding pensions paid before 1973 because a number of pensions paid in respect of attributable conditions had been taxed in error. This review was known as Project Haven. Where it was found that the pension had been taxed incorrectly, HMRC refunded the tax paid, together with simple interest at the repayment supplement rate. In 2003, the MoD also decided to pay compensation to those affected, in addition to the payments from HMRC.

4. In 1998, Mr Perkins appealed the decision that his condition was not attributable.

5. Mr Perkins’ case was reviewed by the War Pensions Agency (WPA). A report was provided by a consultant psychiatrist, Dr Vincenti, who expressed the opinion that Mr Perkins’ service had contributed to his depressive episode. The WPA concluded that the Secretary of State had not established beyond all reasonable doubt that “service factors were not involved in the causation” of Mr Perkins’ depressive episode. However, the WPA also determined that no benefit was payable because he was “not suffering from any assessable degree of disablement”. (At the time, the WPA was an executive agency of the DWP) The WPA determined that Mr Perkins’ entitlement to a War Pension (albeit a nil payment) should date from 25 August 1999. Under The Naval, Military and Air Forces etc (Disablement and Death) Service Pensions Order 1983, the commencement date of an award following a successful appeal is the date the appeal was lodged unless it is done within three months of the date of the decision.

6. The Armed Forces Personnel Administration Agency (AFPAA) (part of the MoD) informed Mr Perkins that his invaliding pension would be tax free from 25 August 1999 as a result of the WPA decision. HMRC did not agree. Mr Perkins’ pension was, therefore, taxed from April 2002. The MoD accepted responsibility for the non payment of tax for the period 1999 to 2002 and Mr Perkins was not required to pay any unpaid tax.

7. HMRC took the view that Mr Perkins did not meet the conditions for exemption under the Income and Corporation Taxes Act 1988 (ICTA88). Exemption from income tax is allowed in respect of “retired pay of disabled officers granted on account of medical unfitness attributable to or aggravated by naval, military or air forces service”. HMRC determined that, unless the invaliding pension was granted at the time of retirement because of an attributable condition, the exemption would not apply unless the WPA (now the Veterans’ Agency (VA)) paid Mr Perkins a War Pension.

8. The VA subsequently reviewed their policy on commencement dates and determined that Mr Perkins’ War Pension commencement date should be 28 February 1959 (the date of retirement). They also determined that, as at this date, his level of disablement would have been 15-19%. As a result, Mr Perkins received a tax-free War Pension of £7,660. The VA paid Mr Perkins a backdated award. HMRC accepted that Mr Perkins’ invaliding pension should, therefore, be tax exempt and he received a refund of tax of £19,866.53, together with £120.54 interest for the last six years (a repayment supplement).

9. Mr Perkins was of the opinion that he should receive interest for the whole of the period since 1959, together with the further compensation paid under Project Haven.

10. HMRC take the view that there is no obligation to repay overpaid tax more than six years after the end of the tax year to which it relates unless there has been an error by another Government department. They take the view that the MoD correctly deducted tax in respect of Mr Perkins’ invaliding pension until the date at which its status was changed to attributable, on appeal. HMRC refunded the additional tax as an ex-gratia payment. The MoD declined to pay any additional compensation under Project Haven.
11. The MoD have been able to provide copies of the medical reports obtained in 1958, upon which the original decision was based. The first of these is a report from the Command Psychiatrist, dated July 1958, which is summarised below:

· he did not find it easy to determine the reason for Mr Perkins’ referral;

· Mr Perkins’ domestic affairs were in “a bad tangle” and he had been having an affair;

· Mr Perkins had first joined the Royal Navy before the war, but had received an adverse report and been asked to resign;

· Mr Perkins had “a degree of anxiety over his personal problems but basically [had] a stable personality”;

· no specific psychiatric diagnosis was justified;

· Mr Perkins disliked the Army and would leave if he could afford to.

12. The Command Psychiatrist concluded,

“There [are] no grounds whatsoever for invaliding as a disabled officer and frankly at the moment I do not think he is in need of any specific psychiatric treatment. He should be quite capable of coping with his muddled up domestic affairs in his own way.”

13. Another (undated) report was obtained, in which Neurotic Depressive Reaction was diagnosed and discharge recommended. The opinion expressed in this report was that Mr Perkins’ domestic situation, “despondency over his future in the Service” and money problems had precipitated depression in a “fundamentally unstable personality”.

14. In August 1958, Mr Perkins was reviewed by the Command Psychiatrist, who reported that his opinion remained unchanged. There is reference in the report to a difference of opinion between the Command Psychiatrist and a civilian psychiatrist, but there are no details as to what the difference was. The Command Psychiatrist commented,

“in view of the divergence of medical opinion, I too would welcome the opinion of the Director – I have conceded the degree of Anxiety and have told him that if – as he fears – the worry causes him breakdown at his job, there is always the possibility of in-patient treatment ... I have again made it very clear to him that, in my opinion, a medical discharge is most unlikely for such minor disabilities.”

15. The Medical Board, in December 1958, concluded that Mr Perkins was “not considered fit for further military service”.

16. Dr Vincenti’s opinion, dated April 2000, is summarised below:

· it is difficult to be precise when making a retrospective diagnosis on the situation four decades ago;

· at the time, psychiatry was practised in a different way and modern treatments were not available;

· he did not agree that there were any inadequate traits in Mr Perkins’ personality and this was not justified by his life history;

· Mr Perkins had had one episode of mental disequilibrium whilst under pressure in the late 1950’s, but had subsequently enjoyed full mental health;

· in the current climate, Mr Perkins may not have been medically discharged;

· his treatment, at the time, was appropriate “for the standards of the day”;

· he was not convinced that Mr Perkins’ depression could be attributed entirely to his marital difficulties and relationship problems;

· these difficulties were a consequence of as well as a cause of his worsening depression;

· he was of the view that the difficulties* Mr Perkins experienced while serving as Brigade Major to 1 Malay Infantry Brigade in 1955 were the principal trigger for his depressive episode.

*Mr Perkins had described a difficult relationship with his Brigadier following his posting in 1955, which is not mentioned in the earlier medical reports.

Submissions

The MoD
17. The submission received from the MoD is summarised below:

· Project Haven dealt with the incorrect payment of tax by pensioners assessed as having a level of disablement between 15 and 19%;

· these individuals were being taxed as a result of an administrative error between the VA and the AFPS Administrators;

· Mr Perkins does not fall into this category because his assessment on leaving the Army was 0% and he correctly paid tax until the appeal tribunal agreed to the revised assessment of 15-19%.

Mr Perkins

18. The submission made on behalf of Mr Perkins is summarised as follows:

· when he was invalided out of the Army, Mr Perkins believed that the cause of his invalidity (his mental health) was due to his service;

· he never received any communication from the MoD at the time because they wrote to his mother’s former address and he was only intermittently in touch with her;

· the MoD failed in its duty of care to ensure Mr Perkins was aware of his right to appeal;

· he did not know that the MoD records showed that his invalidity was not attributable to his service until 1998;

· Mr Perkins’ invalidity was found to be attributable on appeal and this must mean that the MoD’s 1959 record was wrong;

· a correct record of attributability would have placed Mr Perkins in the same position as the other pensioners compensated under Project Haven;

· the extent to which the MoD may rely on its own records has been undermined by a report in 1998, which criticised their record-keeping.
Conclusions

19. At the time Mr Perkins left the Army, the MoD determined that his invalidity was not attributable to his service. No appeal was raised at the time and the evidence which is available from that period supports the MoD’s initial decision. I do not find that the MoD incorrectly recorded the decision of non-attributability, as has been suggested. Rather, they came to a decision that Mr Perkins’ invalidity was not attributable to his service and proceeded on that basis. In the circumstances, Mr Perkins’ invaliding pension was taxable.

20. An unusual feature of this case is that an appeal was raised some 40 years after the original decision. Mr Perkins has suggested that this was because there was no contact between the MoD and himself at the time because correspondence was addressed to an out-of-date address. This would only amount to maladministration by the MoD if they had been provided with an alternative address. At this late stage, it would be difficult to establish this one way or the other, but I take it that there was sufficient contact for him to receive his pension. If, as has been suggested, there was any failure to make Mr Perkins aware of his appeal options, the MoD have addressed this by allowing an appeal some 40 years later.
21. The MoD were not only willing to hear the appeal, but also willing to consider evidence which was not available at the time of the original decision and, what is more unusual, could not have been available at the time of the original decision. Dr Vincenti, himself, acknowledged the changes in psychiatric medicine which have taken place in the interim. Indeed, he notes that Mr Perkins may not have been medically discharged today. Nevertheless, Mr Perkins has been successful in his appeal and I have no reason to disturb that decision. It does, however, beg the question as to how successful Mr Perkins’ appeal would have been had it been raised 40 years ago.
22. As a result of the change in status for his invaliding pension, Mr Perkins has received a refund of tax paid since 1959, together with a repayment supplement for the final six years. Mr Perkins would only be entitled to further compensation if the MoD had been taxing his pension incorrectly over the period in question. I do not find that to be the case. The MoD taxed Mr Perkins’ pension correctly at the time. The condition leading to his discharge had been deemed to be not attributable to his service and, therefore, his pension was taxable. Mr Perkins does not fall into the same category as those identified by Project Haven either. These were individuals who were receiving a pension as a result of an attributable condition and should not have been taxed in the first place.

23. I do not uphold Mr Perkins’ complaint.

JANE IRVINE 

Deputy Pensions Ombudsman 

3 March 2010 
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