77239/2

77239/2



PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Professor M J G Farthing

	Scheme
	Universities Superannuation Scheme (USS)

	Respondents
	Universities Superannuation Scheme Limited (USS Ltd) (Trustee)


Subject

Professor Farthing has complained that USS Ltd has refused to allow him to transfer his previous pension rights from the NHS Pension Scheme to the USS on the Public Sector Transfer Club basis.

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against USS Ltd because it took appropriate steps to provide information about Club transfers at the relevant times.
DETAILED DETERMINATION

Material Facts

1. The Public Sector Transfer Club (the Club) is an agreement between participating schemes to offer favourable terms for members transferring between them. At the relevant times, the Club terms and conditions provided that, for the more favourable terms to apply, a member should apply for a transfer in writing within 12 months of joining the receiving scheme. The USS Rules provide USS Ltd with the power to participate in the Club and to receive transfer payments in accordance with its provisions. Rule 5.3 says,
“For the purpose of facilitating transfers between schemes participating in the transfer club the trustee company shall have the following powers to be exercised, where appropriate, after taking actuarial advice:-

(a)
power to participate in the transfer club and receive transfer payments in accordance with its provisions;

...

But so long as the trustee company participates in the transfer club it shall give effect to its requirements in priority to any other transfer procedures and in particular to those set out in rule 5.5 ...”

2. Rule 5.5 governs other transfers into the USS and allows USS Ltd to accept payments in respect of the transfer of pension rights from other schemes. It provides for additional pensionable service to be calculated “in accordance with actuarial advice”.

3. It is argued for USS Ltd that the combination of the Club requirements and the USS Rules means that, if a member applies for a Club transfer within 12 months of joining the USS, it is obliged to allow the transfer on the more favourable terms; thereafter, it has the discretion to allow such a transfer. USS Ltd says that, up until 1 January 2005, it allowed members to transfer in on Club terms regardless of when the application was made; from 1 January 2005, it will only accept a transfer on Club terms where the application is made within two years of joining the USS. USS Ltd says that full details of this change in policy were issued by various means (including to each active member by notice with a benefit statement) at the time.

4. Professor Farthing became a member of the USS in October 2000 when he joined Glasgow University, having previously been a member of the NHS Pension Scheme. The University sent him Scheme literature, including a transfer request form in November 2000. Professor Farthing states that he never received the letter. The letter was addressed to him at “Faculty of Medicine” and Professor Farthing has explained that the faculty was distributed across three hospitals and several campus buildings at the time. He also points out that there was no job title on the letter and that he was housed in temporary offices for the first 12 to 18 months in post.

5. The members’ guide in 2000 stated, in the introductory section, that the USS had “special transfer arrangements with pension providers for teachers, the civil service, government departments and the National Health Service”. USS Ltd also produced a series of factsheets; number seven covered transfers. The factsheet explained that the USS participated in the Transfer Club and so did the NHS Scheme. In a section headed “Guarantee Period”, the factsheet stated that, if the member did not accept the terms of a Club transfer within 12 months of joining the USS, he might lose the entitlement to a transfer under Club regulations. The members’ guide also included a website address for USS Ltd.

6. In 2003, Professor Farthing moved to St George’s Hospital Medical School (University of London) and says that he was told by the Head of Personnel that it was, by then, too late to transfer his previous pension rights to the USS. USS Ltd contacted St George’s and says that there is no “hard copy” to confirm what information was given to Professor Farthing. USS Ltd says that St George’s has confirmed that all new members of the USS are given a copy of the booklet “Guide for USS members”, which includes information about transferring. USS Ltd also says that St George’s confirmed that it was not its practice to tell members that a transfer was not possible.

7. Professor Farthing says that he was not satisfied with the “advice” he was given by St George’s Head of Personnel and, “at that point”, took advice from Cavendish Medical. He has confirmed that it was February 2006 when he first contacted Cavendish Medical and that they advised him that a transfer would be possible.

8. Professor Farthing has 27 years and 209 days of pensionable service in the NHS Pension Scheme. In 2007, NHS Pensions calculated that the non-Club transfer value would be £808,820.07, which would have secured 14 years and 160 days in the USS.

9. USS Ltd has declined to accept Professor Farthing’s transfer on a Club basis on the grounds that he no longer satisfied its criteria for such a transfer and had previously been given an opportunity to transfer on a Club basis. It noted that Professor Farthing had said he had not received Glasgow University’s letter, but decided that, in view of the various ways that information was supplied to the USS membership, it would be “unusual for all these channels of communication” not have reached him. USS Ltd says that it has already allowed “a little more latitude” for its members by allowing the additional 12 month period for Club transfers despite the inherent cost to the USS. It suggests that there are no grounds for it to extend this period further for Professor Farthing.

Conclusions

10. As trustee, USS Ltd is required by regulations governing disclosure of information
 to provide certain basic information to members as a matter of course. This basic information includes whether, and under what circumstances, it will accept a cash equivalent transfer value and whether this is subject to its discretion. The Scheme members’ guide, at the relevant time, mentioned that there were special transfer arrangements with (amongst others) the NHS Pension Scheme. USS Ltd also produced a factsheet specifically about transfers into the USS.

11. USS Ltd distributes information about the USS via employers. Given the size of the Scheme and the dispersal of the membership, this is not unreasonable. The University of Glasgow have supplied a copy of a letter sent to Professor Farthing in November 2000, which enclosed Scheme literature and a transfer form. I note that Professor Farthing says that he did not receive this letter and that it was poorly addressed. However, this was not because of maladministration on the part of USS Ltd. I am satisfied that USS Ltd had taken the appropriate steps to fulfil its obligations under the disclosure regulations.

12. Professor Farthing did not make any further enquiries about transferring (or about the USS in general) until 2003. It is his recollection that he was then told that it would be too late to transfer his NHS Scheme benefits to the USS. There is no written record of the conversation Professor Farthing recalls having with St George’s Head of Personnel. I am sure that Professor Farthing has offered his recollection in good faith, but I am reluctant to accept one individual’s recollection without some further supporting evidence. In any event, even if Professor Farthing was told that it was too late to transfer, this was not maladministration by USS Ltd.

13. USS Ltd has declined to accept Professor Farthing’s transfer into the USS on a Club basis. Rule 5.3 allows USS to participate in the Transfer Club and requires USS Ltd to give effect to the Club requirements. The Club requirement is for the member to apply to transfer within 12 months of joining the USS. Had Professor Farthing made his application to transfer within 12 months of joining the USS, USS Ltd would have been obliged to accept that transfer on a Club basis. After the 12 month period has expired, it is no longer required to accept the transfer on that basis.

14. USS Ltd has given some consideration to extending the period for accepting a Club transfer, but says it can see no reason to do so in Professor Farthing’s case. In view of the fact that it has taken appropriate steps to provide information about Club transfer throughout the period of Professor Farthing’s membership of the USS, including notifying members of the change in its policy, I do not find that it has been unreasonable in declining to accept the transfer on a Club basis at this late stage. I do not uphold Professor Farthing’s complaint.
JANE IRVINE

Deputy Pensions Ombudsman 

13 September 2010 

� The Occupational Pension Schemes (Disclosure of Information) Regulations 1996 (SI 1996/1655)
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