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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mr I Longworth

	Scheme
	Local Government Pension Scheme (Scotland) (the Scheme)

	Respondents
	South Ayrshire Council (the Council)
Strathclyde Pension Fund (SPF)
Scottish Public Pensions Agency (SPPA)


Subject

Mr Longworth complains that the Council, SPF and SPPA have improperly refused him early retirement on ill-health grounds.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Council only to the extent that it has caused unnecessary delay, distress and inconvenience. The complaint should not be upheld against SPPA because its decision at the second review cannot be considered as perverse and there is no evidence of maladministration on the part of SPF. 
DETAILED DETERMINATION

Scheme Regulations

1.
The Council administers the Scheme, which is governed by The Local Government Pension Scheme (Scotland) Regulations 1998. The Regulations state:

“Regulation 26(1)

Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any comparable employment with his employing authority because of ill-health or infirmity of mind and body, he is entitled to an ill-health pension and grant...

Regulation 96

(2)
Any question whether a person is entitled to a benefit under the Scheme must be decided by the Scheme employer who last employed him.

(3)
That decision must be made as soon as is reasonably practicable after the employment ends….
(9)
Before making a decision as to whether a member may be entitled under regulation 26 or 30 on the ground of ill health, the Scheme employer must obtain a certificate from an independent medical practitioner who is qualified in occupational health medicine as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.”
Regulation 97

"Qualified in occupational health medicine" means that the doctor holds a diploma in occupational medicine (D Occ Med) or an equivalent qualification issued by a competent authority in an EEA State (which has the meaning given by the European Specialist Medical Qualifications Order 1995) or being an Associate, a Member or a Fellow of the Faculty of Occupational Medicine or an equivalent institution of an EEA State.”
Material Facts

2. Mr Longworth was born on 7 June 1960.
3. He joined the Council in August 1992 as an assistant council officer and became a member of the Scheme.
4. In March 2002, Mr Longworth went on long term sickness absence suffering from stress. He did not return to work.
5. Mr Longworth’s health was periodically reviewed by the Council’s Occupational Health Advisers (OHA) as part of the sickness absence procedures, and in a report dated 20 February 2004, the OHA physician stated that Mr Longworth was currently on the waiting list to receive Cognitive Behavioural Therapy (CBT) over a 6 week course and that it was likely that a return to work would be sustained once he had completed the course. The report concluded:

“…In relation to ill-health retirement, this is unlikely to be an option in this case. It is improbable that I would be able to advise the Pension Fund that his medical condition would be likely to be permanently incapacitating for the next 20 years or so, until the normal age of retirement.”

6. A final sickness absence review meeting was held on 15 March 2004 during which Mr Longworth was told that the Council had sought OHA advice about ill-health retirement but that they had said Mr Longworth was not eligible. Following the meeting the Council wrote to Mr Longworth and advised him that they were terminating his employment, with immediate effect, on the grounds of capability due to ill-health. The letter advised Mr Longworth of his right to appeal the decision to terminate his employment but did not include any details of his right to appeal the decision not to grant him ill-health retirement benefits.
7. On 7 August 2007, Mr Longworth wrote to SPF saying that his illness had not improved and was getting progressively worse. He asked how he could apply for ill-health early retirement and whether he would be entitled to enhanced pensionable service. 
8. SPF responded, on 10 August 2007, and said that he was not entitled to enhanced service but they would consider his request subject to confirmation from his GP that he was permanently unfit for work. 
9. Mr Longworth acknowledged SPF’s letter on 15 August 2007 but did not provide any medical evidence from his GP. 
10. There followed further correspondence between Mr Longworth and SPF during which Mr Longworth maintained he was entitled to ill-health retirement benefits from active rather than deferred status.
11. On 6 February 2008, Mr Longworth instigated Stage 1 of the Scheme’s Internal Dispute Resolution Procedures (IDRP) on the following grounds:
· Ill-health retirement was not raised as a possible option until his appointment with OHA on 18 February 2004.
· His psychiatrist, psychologist and GP were not asked for an opinion or advice on the issue of ill-health retirement.
· He was dismissed in advance of completing a further course of CBT.
· He has been unable to work since leaving the Council in 2004.
· The OHA’s reference to ill-health retirement in his letter of 20 February 2004 did not “imply a definite state or conclusion”.
12. The Appointed Person, in his Stage 1 IDRP decision letter, dated 7 August 2008, said that the Council acted appropriately by asking the OHA in their letter of 27 January 2004 whether Mr Longworth would be eligible for ill-health retirement. The OHA in turn stated that this was unlikely to be an option. Whilst the response could have been more precisely defined the opinion was nonetheless clear. The following points were also made in the letter:
· Ill-health retirement is generally seen as a last resort so it is not unexpected that it was only discussed near to Mr Longworth’s cessation date. 
· There is evidence that there had been correspondence between the Council’s medical advisers and Mr Longworth’s GP and treating Consultants, if not on the specific question of ill-health then relating to his condition generally.
· The Council have been supportive in their attempts to get Mr Longworth back to work; however, having supported his absence for two years it was not unreasonable of them to terminate his employment even though a further course of treatment was pending.

· The fact that his medical condition has persisted does not invalidate the OHA opinion.  
13. Mr Longworth appealed against the Stage 1 decision on 15 August 2008. SPPA reviewed the Stage 1 decision and concluded that an opinion should be sought from an independent medical practitioner as to whether Mr Longworth was currently permanently incapable of discharging efficiently the duties of his previous employment and, if he was, whether it was more probable than not that  the condition existed on 15 March 2004.  

14. The independent medical practitioner concluded that Mr Longworth did not have a medical condition which rendered him permanently physically or mentally incapacitated. In his report dated 19 January 2009 the independent medical practitioner said: 
“I visited Mr Longworth to-day at his home and met him for the first time. Before visiting him I carefully read the reports sent to me by [SPF]. During my visit I also had the opportunity to read a medical report given to me by Mr Longworth, from his Consultant Clinical Psychologist dated November 2000….
Mr Longworth informed me to-day that in 2004 he was keen to return to work, loved his job and saw the possibility of return to work with full responsibilities. He was very upset by his sudden dismissal which had a regressive effect on his stress disorder. When I spoke to him to-day he agreed that he is still driving daily to take his wife to work. He looks after the home and copes with duties such as shopping. He has obvious problems with his knees and right ankle and still takes his medication for his stress disorder. He is still seeing his Psychologist who has encouraged a positive programme for the future.

It is my opinion that Mr Longworth suffered from disabilities of body and mind in March 2004.

It is also my opinion that having read all the reports given to me, and having spoken to him to-day, he could have returned to his own job after the completion of the further short course of CBT in 2004…” 

15. SPPA advised Mr Longworth that his appeal had been dismissed in a letter dated 18 February 2009.
16. Mr Longworth, via the Pensions Advisory Service (TPAS), queried the accuracy of the independent medical practitioner’s report saying that the findings were not the verbal views of his psychiatrist or psychologist.

17. Mr Longworth’s TPAS adviser obtained copies of the reports that were supplied to the independent medical practitioner and concluded that he had not had access to reports from Mr Longworth’s GP or the psychiatrists and psychologists from whom he had received treatment.   
18. Mr Longworth provided three further medical reports, which can be summarised as follows:

· A report from his GP, dated 23 March 2009, who opined that Mr Longworth was permanently incapable of work.  
· A report, dated 20 March 2009, from a Clinical Nurse Specialist in Cognitive Behavioural Psychotherapy who said that Mr Longworth had been discharged from her clinic on 12 December 2005 and concluded “the psychological therapy you received failed to fully alleviate your presenting problems and difficulties…”  
· A report from Mr Longworth’s psychiatrist, dated 8 April 2009, who concluded that “…Unfortunately he has had little benefit from the CBT…Obviously it is never possible with mental health issues, to be absolutely certain that the situation won’t change over the years but it would be my opinion that Mr Longworth’s current chronic anxiety state is unlikely to improve over the short to medium term so as to allow him to obtain and sustain employment.”   
19. SPPA sent the additional medical evidence to the independent medical practitioner who considered the new medical evidence and concluded, on 26 June 2009, that he did not wish to alter his original opinion. 
20. SPPA advised Mr Longworth that their decision remained unchanged in a letter dated 10 July 2009.  

Summary of Mr Longworth’s position  
21. The Council were aware that there was further treatment pending and that their own OHA was intending to pursue and act on the ensuing report by a qualified psychologist to determine a more accurate perspective on the probability of a return to work.
22. He was not made aware that ill-health retirement was being considered until the meeting held on 15 March 1994. This was unfair and incompetent. He was not given any decision notice or, any decision of any kind, concerning ill-health retirement against which he could have tendered an appeal at the time. 

23. The independent medical practitioner’s one-hour interview with someone he had never met before can not be considered competent in the pursuance of accurate information gathering to make an informed decision. Neither can it be substituted for the wealth of medical information on treatments or opinions gathered by his GP, clinical psychologist and psychiatrist over many years. 
24. Had the reports, obtained in 2009, been available before his dismissal, the decision as to whether or not ill-health retirement could have been allowed would in all probability have been different.  
25. The Council didn’t allow the OHA to compile his report following completion of the course of CBT in 2004 by making sure that dismissal was administered first. 
26. The Clinical Nurse Specialist’s report clearly disputes and destroys the independent medical practitioner’s facts and assumptions entirely. SPPA were not bound by the independent medical practitioner’s report but chose to accept it over the factual evidence from his clinicians. 

27. In the report dated 20 February 2004 the OHA says ill-health retirement is “unlikely” to be an option. This does not imply a definitive answer to a question. The OHA also says”…I would like to review him once the course of CBT is complete. It would be my intention to obtain a report from his Clinical P at that time, in relation to the success of the treatment course and the likely longer term prognosis for him returning to work”.  
28. After making his unfavourable report the independent medical practitioner admits that he had not had access to reports from his GP or his specialists from whom he had received treatment yet he would not change his original report and in his letter of 26 June 2009 he only mentioned the report from his psychiatrist. There is no mention of the two other reports in particular that of his GP. 

29. Consideration should be given to the findings in First West Yorkshire Limited t/a First Leeds v Haigh UKEAT/0246/07. The important and significant factor is that his hastened dismissal before an important and significant medical report had been obtained led to his rights as a Scheme member being denied. 

30. Consideration should also be given to the decisions made in several Pensions Ombudsman’s determinations about future treatment options and whether any available and recommended treatment not yet undertaken makes it improbable that the ill-heath is permanent.
Summary of the Council’s position  
31. Once all other courses of action have been exhausted to facilitate an employee’s return to work ill-health is considered as the final option prior to dismissal. In Mr Longworth’s case the question of ill-health retirement was asked at the OHA referral in January 2004. 
32. Mr Longworth was aware that ill-health retirement had been considered by the OHA as his trade union representative raised the issue during the meeting held on 15 March 2004.
33. Mr Longworth had the opportunity to appeal against his dismissal through the Council’s internal appeal’s procedure. His appeal was not upheld. He made no reference to the decision not to award ill-health retirement in his appeal.
34. There is no evidence to suggest that the Council notified Mr Longworth of the SPF complaints procedure. 
Summary of the SPPA’s position  
35.
SPPA’s position is as set out in the correspondence at Stage 2 of IDRP. 
Summary of the SPFs position  
36.
Mr Longworth’s case has been considered by a medical practitioner on behalf of the Council and by a separate medical practitioner appointed by SPPA. The opinion of the independent medical practitioner concurred with the original assessment of Mr Longworth’s case provided to the Council and therefore his appeal for ill-health early retirement was dismissed.
37.
SPF was only notified of Mr Longworth’s termination of Scheme membership on 18 September 2007 although his Scheme membership terminated on 16 March 2004. It is therefore unlikely he was informed of his right of appeal at the time he left service. However, Mr Longworth was not denied his right of appeal as his case was properly considered under the Scheme’s IDRP.  
Conclusions

38.
In order to receive a pension under Regulation 26 Mr Longworth had to leave local government employment by reason of being permanently incapable of discharging his duties efficiently because of ill-health. The decision, as to whether Mr Longworth would be entitled to a pension under Regulation 26, fell to be made by the Council, as his employer.
39.
Mr Longworth is aggrieved that although the Council were aware that further treatment was pending they terminated his employment before the treatment had been undertaken. He suggests that consideration should be given to the findings in First West Yorkshire Limited t/a First Leeds v Haigh UKEAT/0246/07 in which Richardson J said "Fairness required the reasonable employer to give proper consideration to an ill-health retirement scheme before he dismisses for long term sickness..”. The decision, to terminate an individual’s employment, is, for the most part, an employment issue and, as such, does not fall within my jurisdiction. If, however, it were the case that an employer had attempted to deny an employee entitlement to benefit by refusing to terminate employment, that might be a different matter but I have seen no evidence to suggest that the Council were attempting to deny Mr Longworth access to his benefits or, for that matter, hastened his dismissal. 
40.
The crucial issue is whether Mr Longworth left the Council’s employment because he is permanently incapable of discharging his duties through ill-health. It does not, however, follow that because an employee is dismissed from a particular job on grounds of lack of capability that he or she is permanently incapable or otherwise meets the criteria for payment of a pension based on ill-health retirement. Such a dismissal can, for example, take place where the condition is not regarded as permanent.
41.
Before making a decision, as to Mr Longworth’s entitlement under Regulation 26, the Council were required to obtain the opinion of an independent registered medical practitioner, who was qualified in occupational health medicine. However, they were not bound by that opinion. The decision remained with the Council.
42.
Mr Longworth suggests that if the Council had waited until he had completed the course of CBT, and then obtained a further report, as suggested by the OHA,  the outcome would have been different. In my judgment, although an untried treatment had been identified there was no requirement for the Council to wait for the treatment to have been completed before reaching a decision. The question that needed to be addressed was the potential effect the untried treatment might have had on the permanency of Mr Longworth’s condition. 
43.
And that is what happened when the question of Mr Longworth’s ill-health retirement was first considered in January 2004. At that time the Council had before them the opinion of the OHA physician who stated that following a further course of CBT it was likely that Mr Longworth would return to work. The Council did not, however, obtain the opinion of an independent registered medical practitioner nor did they formally advise Mr Longworth of the outcome of their consideration regarding ill-health retirement although the matter was raised in the meeting held on 15 March 2004. Clearly, such an approach is incorrect and constitutes maladministration.  

44.
It is, however, not disputed that Mr Longworth was denied the right to appeal the decision made in March 2004 until November 2007 when he was properly advised of the appeal procedure. Mr Longworth’s appeal was considered under Stage 1of IDRP in February 2008 but the Council again failed to obtain the opinion of an independent registered medical practitioner. It was not until SPPA reviewed the Stage 1 decision, in August 2008, that an opinion was finally sought from an independent registered medical practitioner who opined that, although Mr Longworth suffered from disabilities of body and mind in March 2004, he could have returned to his job after the completion of the further short course of CBT.   
45.
Mr Longworth’s case was considered once more following the submission of new 
medical evidence but the independent registered medical practitioner remained of the view that Mr Longworth was not permanently incapable of discharging his duties efficiently because of ill-health. Thus, albeit the Council misdirected themselves at the time of the initial consideration, and also at the first review of that decision, I am satisfied that the matter was properly considered at the second review and, thus, effectively negated the earlier maladministration.
 However, the Council’s failure to properly advise Mr Longworth of his right to appeal has unnecessarily prolonged matters by several years which must have caused Mr Longworth a certain amount of distress and inconvenience for which I make an appropriate direction below. 
46.
Mr Longworth suggests that insufficient weight has been leant to the opinions gathered by his GP, clinical psychologist and psychiatrist over many years. Having obtained medical advice, it is the decision-maker who must weigh the opinions given to them and come to their own view as to whether the member is permanently incapable of discharging his duties efficiently because of ill-health. As is not uncommon, there is some conflict within the various medical opinions. I am, however, satisfied that the evidence and advice matter was properly considered at the second review and the decision cannot be regarded as perverse – that is, one which no reasonable decision maker, faced with the same evidence, could have reached.  
47.
Mr Longworth contends that the independent medical practitioner failed to consider all the relevant evidence even after he had admitted that he had not had access to reports from his GP or his specialists. He points out that in his letter of 26 June 2009 the independent medical practitioner only referred to the report from his psychiatrist and ignored the two other reports which had been submitted, in particular that of his GP. It is not necessarily correct to say that the independent medical practitioner has not considered the GP’s findings simply because he has not referred specifically to his report. The independent medical practitioner does comment that he has reviewed the further evidence that was submitted and, in my view, it would be unreasonable to expect him to refer in his report to every single piece of evidence. He was asked to review the new evidence and concluded that it did not cause him to alter his original decision. I am unable to conclude therefore that any relevant evidence was disregarded.
Directions   

48.
I direct that, within 28 days of the date of this determination, the Council shall pay the sum of £350 to Mr Longworth in recognition of the distress and inconvenience caused by the maladministration identified above. 
JANE IRVINE 

Deputy Pensions Ombudsman 

5 November 2010 
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