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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mrs M A Grant

	Scheme
	NHS Injury Benefit Scheme (the Scheme)

	Respondents
	NHS Pensions


Subject

Mrs Grant believes that NHS Pensions have wrongly refused her a Permanent Injury Benefit (PIB).

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against NHS Pensions to the extent that they failed to 

obtain a proper assessment of Mrs Grant’s Permanent Loss of Earnings Ability (PLOEA)
and did not fully consider whether Mrs Grant was capable of undertaking an 
administrative role.
DETAILED DETERMINATION

The Scheme’s Regulations (as relevant):
1. Regulation 3:

“(1) …these Regulations apply to any person who, while he-

is in the paid employment of an employing authority;

       …sustains an injury, or contracts a disease, to which paragraph (2) applies.

(2) This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person’s employment and which is attributable to his employment…” 

2. Regulation 4 sets out the scale of benefits:

“…Benefits in accordance with this regulation shall be payable by the Secretary of State to any person to whom regulation 3(1) applies whose earning ability is permanently reduced by more than 10 per cent by reason of injury or disease.” 

Material Facts

3. Mrs Grant was employed as an Ambulance Care Assistant. Following an injury incident (helping to lift a heavy patient) she applied, in March 1997, for ill health retirement. Her application was successful on the basis that “she had chronic neck pain secondary to underlying cervical spondylosis”. Mrs Grant was then 55 years old.

4. In August, Mrs Grant applied for PIB under the Scheme. For her application to be successful NHS Pensions had to decide she had incurred a PLOEA of more than 10 per cent. Mrs Grant’s salary as an Ambulance Care Assistant was £10,710.  

5. NHS Pensions requested a Local Medical Officer to examine Mrs Grant and provide a medical report to help their assessment. The requested report was to include an evaluation of the type of work Mrs Grant may be capable of doing - NHS Pensions advised the Medical Officer:
“…you should take account of personal attributes such as physical or intellectual ability, education, skills, personality as well as the limitations that may be imposed by the injury, disease or condition. You should not be influenced by considerations such as whether the person is willing to accept a particular job, if suitable vacancies exist, or if the person is over retirement age”.
6. Considering the report, NHS Pensions’ Medical Adviser concluded that Mrs Grant was “capable of basic clerical/admin/receptionist duties” and that her work related condition had caused her a PLOEA of 10 per cent or less.

7. Taking into account the advice of the Medical Adviser, NHS Pensions notified Mrs Grant that she was not entitled to PIB, since they had assessed she could earn (or would be capable of earning) in excess of 90 per cent of her NHS salary. 
8. In 2008, after reading a Department of Health notice inviting claims from former NHS employees (who could have made a PIB claim in the past but did not because they had incorrect information), Mrs Grant appealed NHS Pensions 1997 decision (under the Scheme’s two stage Internal Dispute Resolution (IDR) procedures) for loss of earnings and pension benefits. In her appeal letter she said:

· since 1997 her annual earnings (from two jobs:  domestic cleaner and part-time doctor-on-call driver) had totalled approximately £5,500 – about a half of her former NHS salary.
· If the Essex Ambulance Service had employed her as a car driver (as they had for other former ambulance drivers who were receiving ill-health benefits) she would now be receiving an increased NHS pension and could have continued to pay contributions to increase her CIS pension (free standing AVC).

9. Mrs Grant submitted with her appeal: two letters from an Occupational Physician (respectively dated 19 November 1996 and 21 January 1997) and a report from her GP (dated 4 December 1996). These documents had been previously considered in conjunction with both her original ill-health retirement and PIB applications. 

10. NHS Pensions requested their Medical Adviser to reconsider Mrs Grant’s case taking into account the information submitted with her appeal.

11. After completing their review, the Medical Adviser notified NHS Pensions:

“Mrs Grant’s appeal is that on account of her inability to do heavy lifting because of her neck condition she had to give up her job. Accident reports are on file 04-03-1996 when she reported a painful neck at the end of a shift. There is also reference to straining her neck in a lift of a patient in 1994 – this is in the text of occupational physician’s letter of 19-11-1996. In the GP report of 04-12-1996 there is reference to degenerative change and ill health retirement was accepted on account of having cervical spondylosis, which is a condition of degeneration of the spine.

It is assessed that there is no causal link and therefore no attribution between the neck symptoms and the incidents reported. Rather what is more likely is that her work exacerbated the underlying cervical degenerative condition. As there is no primary causation from her work, there is no permanent loss of earnings ability.”     

12. Based on the Medical Adviser’s opinion, NHS Pensions rejected Mrs Grant’s appeal.

13. In February 2009, Mrs Grant invoked IDR stage two. In her appeal letter she said:

· References to degenerative change, in her GP’s report of 4 December 1996, occurred after the injury incident. 

· X-rays taken in August 1996 showed no signs of cervical spondylosis.   Her injury at work caused her condition.

14. NHS Pensions asked their Medical Adviser to again examine Mrs Grant’s case. The Medical Adviser duly advised NHS Pensions:

· Mrs Grant’s 1997 application for ill-health retirement was successful “on the basis that she had chronic neck pain secondary to underlying cervical spondylosis: symptoms due to this were exacerbated by manual handling activities”.

· In 1997, there was no evidence to suggest that Mrs Grant was unfit to work in a clerical position.

· The assessment of PLOEA must take into account the applicant’s potential earnings ability to age 65. In 1997, the salary band for an Administrative Assistant in the Department of Work and Pensions (DWP) was £7,211- £10,479. “It is considered reasonable to have assumed that she would reach the top of this scale before her 65th birthday”.

15. Based on the comments of the Medical Adviser, NHS rejected Mrs Grant’s IDR stage two appeal.

16. Mrs Grant complained to the Pensions Advisory Service (TPAS) about NHS Pensions decision. She reiterated the points she had raised in her IDR stage 1 and 2 appeals and added she had no experience and had never done clerical work and applications she had made for such work (since 1997) had not been successful.

17. NHS Pensions subsequently notified TPAS:

· Since Mrs Grant’s last day of service was 14 July 1997, her application for PIB “falls to be considered against the criteria ‘attributable’ rather than the current criteria ‘wholly or mainly attributable’.”

· The general approach, when assessing PLOEA, is to exclude the affects of any degenerative condition not due to the NHS work injury. In Mrs Grant’s case the affects of underlying cervical spondylosis would have been excluded from their Medical Adviser’s objective assessment that, in July 1997, she was considered fit to undertake basic clerical work.

· Taking into account Mrs Grant’s background and the evidence seen, NHS Pensions’ Medical Adviser (whose appointed doctors are qualified in occupational health) were of the opinion that she was capable of doing basic clerical work. “Whether or not she identified herself as capable of such a role; whether or not she was inclined to undertake such a role or whether or not such a role was available to her…in appealing that assessment, Mrs Grant did not persuade NHS Pensions or our medical advisers to a different view.”

18. Mrs Grant complained to my office.

Summary of Mrs Grant’s position

19. Mrs Grant wants compensation comprising:

· the difference between her actual earnings and what her earnings would have been if she had been employed as an NHS Ambulance Driver to age 60; and

· 5 years additional NHS pension.

Summary of NHS Pensions position  
20. NHS Pensions are of the opinion that it would have been feasible, from July 1997 to age 65, for Mrs Grant to “reach the top of the pay scale” for a DWP Administration Assistant.  

21. NHS Pensions IDR Stage 2 decision to refuse Mrs Grant PIB is neither perverse nor unjust.
22. Mrs Grant has provided no new evidence which might cause NHS Pensions to want to review their decision.

Conclusions
23. NHS Pensions accept that Mrs Grant suffered an injury attributable to her duties as an Ambulance Care Assistant. However, they do not accept that she has incurred a PLOEA in excess of 10 per cent, as required under the Scheme’s Regulations.

24. In reaching their decision NHS Pensions must take into account all relevant but no irrelevant factors. Their decision must not be perverse.

25. To assist their assessment of Mrs Grant’s application, NHS Pensions sought advice from their Medical Adviser. 
26. NHS Pensions were entitled to rely on their Medical Adviser’s opinion that Mrs Grant was capable, in July 1997, of doing “administrative, clerical or reception duties”.  They, the medical advisor, did not have to decide whether it was likely that Mrs Grant would subsequently obtain such employment, only that (in 1997) she was medically capable of such work. 
27. NHS Pensions did however have a final further step.  They had to consider whether bearing in mind "the applicant’s age, physical and mental ability, academic qualifications, training and experience” (quoting directly from their IDR Stage 2 decision reasons) the applicant, Mrs Grant, was capable of doing another administrative role.

28. Mrs Grant has clearly argued that at 55 with no experience of administrative work, she was not capable of such work.  She says indeed that she applied for administrative roles, but did not get them.  I do not see therefore that the NHS has fully considered Mrs Grant’s case.  In simple terms, medically she may have been fit for administrative work, but was she capable of doing it?

29. Moreover I see that the final decision (IDR Stage two decision), rejecting Mrs Grant’s claim for PIB, was based on their Medical Adviser’s view that it was reasonable to assume that before Mrs Grant’s 65th birthday she would reach the top of the pay band (applicable in 1997) for a DWP Administration Assistant, and therefore Mrs Grant’s PLOEA was 10 per cent or less.  

30. However, this assumption does not factor in that Mrs Grant’s salary as an Ambulance Care Assistant, more likely than not, would also have risen over the same period. Consequently, even if it is accepted that Mrs Grant would be capable of an administrative role, I do not see that a like-for-like comparison has  been made.  
31. In my judgement, at the date Mrs Grant’s NHS employment ceased, Mrs Grant’s NHS salary should have been compared with the salary, more likely than not, she would have commenced on as DWP Administration Assistant.  

32. I therefore direct below that NHS Pensions should reconsider Mrs Grant’s application taking into account more than simply accepting the medical advisor’s view.  They must consider capability more widely that just physical capability and compare like with like.
Directions   

33. Within 56 days of the date of this Determination NHS Pensions shall reconsider Mrs Grant’s application, taking into account her total capability not just physical capability and compare like with like salary basis, and issue a fresh decision to Mrs Grant.

34. If NHS Pensions decide that Mrs Grant is entitled to PIB, simple interest (at bank base rates applicable from when PIB should have been paid to the date payment is made) should be added to the sum payable. 

JANE IRVINE 

Deputy Pensions Ombudsman 

12 March 2010 
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