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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Miss L Brownlow

	Scheme
	NHS Pension Scheme (the Scheme)

	Respondents
	xafinity Paymaster (Paymaster)


Subject

Miss Brownlow was overpaid as a result of being re-employed whilst receiving pension.  She says she was unaware that she was being overpaid and assumed because her employers had notified Paymaster of her earning details that she was entitled to the pension she was receiving.
The Pensions Ombudsman’s determination and short reasons
The complaint should be upheld against Paymaster, to the limited extent that it caused distress by its contribution to the circumstances surrounding the overpayment.
DETAILED DETERMINATION

Material Facts

1. Miss Brownlow retired in October 1992 and upon retirement:

· was issued with Booklet R which advised her that she should tell any prospective employer that she was receiving a pension from the Scheme and to write to Paymaster before she went back to work in the NHS because her pension may need to be reduced or suspended altogether whilst she was in employment; and

· signed a declaration agreeing that she understood that any overpayment of pension would have to be repaid.

2. Miss Brownlow began a period of full time re-employment with the Avenue Medical Centre on 15 September 1997, which ended on 21 September 2001.  She then began a second period of full time employment with the Dalton Square Practice, on 24 September 2001.  

3. On 20 December 2001, the NHS Pensions Agency wrote to Paymaster to notify them of Miss Brownlow’s re-employment at the Dalton Square Practice.  That letter was annotated as follows:

“ALSO WORKED AT: THE AVENUE MEDICAL CENTRE…..15/9/97 TO 21/9/01.” 

4. An annual return completed by the Dalton Square Practice and returned to Paymaster in 2002, confirmed Miss Brownlow’s employment to be full time and that her salary was £23,848.

5. On 25 June 2002, Paymaster wrote to The Avenue Medical Centre:

“Please could you confirm the gross earnings for the periods shown below, for Miss Brownlow’s employment as a practice nurse for you, prior to her finishing this employment on 21 September 2001.”

6. Paymaster telephoned the Avenue Medical Practice on 29 August 2002 and sent a facsimile of their letter of 25 June 2002 requesting earnings details. 
7. On 10 September 2002, NHS Pensions wrote to Miss Brownlow to tell her that an overpayment of £6,858.73 had arisen during the period 1 April 1998 and 31 March 2002 (the first overpayment).  Proposals were also put forward for the recovery of the overpayment.   

8. Miss Brownlow denied responsibility and the matter became the subject of a dispute.  Paymaster claimed in its letter to Miss Brownlow dated 14 October 2002, that it had not become aware of her reemployment with The Avenue Medical Centre or The Dalton Square Practice until 28 December 2001.

9. There is no dispute that Paymaster wrote to Miss Brownlow:

· on 10 September 2002 (as described above) telling her that she could earn £20,297.76 for the year ending 31 March 2003 without her pension entitlement being affected and that as her then current salary of £23,848.00 was greater than the amount she could earn her pension would be paid at the reduced rate of £3,168.72 per year to avoid a large overpayment; 

· in May 2003, to tell her that she could earn £20,642.82 for the year ending 31 March 2004, without her pension being affected; and

· in August 2004, to tell her that she could earn £21,220.82 for the year ending 31 March 2005, without her pension being affected. 
10. The dispute surrounding the first overpayment subsequently became the subject of a determination by the then Pensions Ombudsman, dated 15 December 2005.  The complaint was not upheld and Miss Brownlow agreed to repay the overpayment by way of instalments.   

11. On 20 November 2006, The Avenue Medical Centre wrote to Paymaster:

“I have spoken to your advisors on numerous occasions to let you know that Lynn Brownlow is no longer an employee at this practice.  She left her employment in 2001.

Would you please ensure that your records are updated to this effect.”

12. Paymaster states that it has no record of telephone conversations corresponding to the Avenue Medical centre speaking to them “on numerous occasions”.  

13. On 14 December 2006, Paymaster wrote to Miss Brownlow to advise her that a further overpayment had arisen (the second overpayment).  It told her that:

· although it had received earnings details from The Dalton Square Practice it had not assessed her pension because it had been waiting for details from The Avenue Medical Centre, unaware that she had ceased working for them in 2001;

· assessments could not take place where employers do not complete and return requests for earnings;

· her pension entitlement had been reassessed for periods 1 April 2002 to 31 March 2003, 1 April 2003 to 31 March 2004, 1 April 2004 to 31 March 2005 and 1 April 2005 to 31 March 2006 and an overpayment of £10,816.57 had been identified;

· earnings for year ended 31 March 2004 had been £27,280.00; 31 March 2005 had been £28,904.38; and 31 March 2006 had been £30,030.00; 

· as her salary exceeded the amount she could earn without her pension being abated for the year 2006/2007, her pension would be suspended with effect from 1 February 2007;

· it was sorry for the delay in advising her of the overpayment but it was not unreasonable for them to have assumed that she would have been aware of the effect of her earnings were having on her pension.

14. Paymaster states that it is not unreasonable for them to have been in a position to make each assessment by early November each year and given that it wrote to Miss Brownlow on 14 December 2006, the delays were therefore:

· 3 years 2 months for the assessment due 31 March 2003;

· 2 years 2 months for the assessment due 31 March 2004;

· 1 year 2 months for the assessment due 31 March 2005;

· 2 months for the assessment due 31 March 2006.     

15. Miss Brownlow complained and the Royal College of Nursing (the RCN) took up the complaint on her behalf.  In its letter to the RCN, dated 23 March 2007, Paymaster stated:

“I acknowledge that an error was made in our department in not noticing that the employment had ceased with Avenue Medical Practice.  However, if they had returned any of the requests for information we were sending to them and advised us that they were no longer relevant, our error would have come to light and prevented the delay.” 

16. Miss Brownlow says that she paid tax on the overpayment at 22 per cent and would be seeking a refund from HM Revenue and Customs.  She accepts that she failed to act on receipt of earnings margins letters but that Paymaster is jointly complicit in the overpayment.  She also states:

· she was unaware that she was being overpaid and the amounts were received in good faith;

· the overpayments were absorbed into her daily living expenses as shown by bank statements provided for the period between 18 October 2005 and 10 January 2006; 

· Paymaster failed to fulfil their professional obligations despite having the necessary information to allow them to do so; 

· Paymaster is anyway, estopped from pursuing the recovery because they misled her about her entitlement, it was reasonable to assume the pension was correct, the overpayment has been irrecoverably spent; and
· the overpayment should be waived in the same way that overpayments of public service pensions arising from an index linking problem were waived in December 2008.

17. Paymaster states that:

· Miss Brownlow’s P60 gross and tax details are as follows:

	Tax Year
	Gross
	Tax

	2002/03
	£3236.88
	£ 6.70

	2003/04
	£3221.83
	£ 5.20

	2004/05
	£3310.22
	£ 1.10

	2005/06
	£3412.83
	£ 0.00

	2006/07
	£  920.90
	£64.24


· a defence against repayment does not apply because Miss Brownlow  was aware of the rules governing payment of her pension whilst re-employed  and had been informed of the amount she could earn before her pension was overpaid;
· an overpayment in year ending 31 March 2003 could not have been avoided as Miss Brownlow’s actual earnings over and above what she was allowed to earn could not have been established until 31 March 2003 and the amount is therefore recoverable; and     

· a Minister’s decision in December 2008, to waive the overpayments of public service pensions resulting from an index linking problem, made no provision to waive the recovery of overpayments resulting from other causes.

Conclusions

18. The second overpayment did not arise as a result of Miss Brownlow failing to notify her employer or Paymaster as required.  It originated as a result of Paymaster wrongly assuming Miss Brownlow was still employed by The Avenue Medical Centre.  This was even though that was unlikely as her employment with the Dalton Square Practice was full time and Paymaster knew that to be the case and letters dated 28 December 2001 and 25 June 2002 show them to have been aware anyway that that employment had ended in September 2001.

19. That the second overpayment was allowed to continue to grow year on year was to some extent because of the continued failure by Paymaster to appreciate that Miss Brownlow’s employment with The Avenue Medical Centre had ended in 2001.

20. It was also to some extent because Miss Brownlow had failed to appreciate that the earnings she was actually receiving were greater than the amount she was capable of receiving without it affecting her pension. 
21. The extent of the overpayment as it developed in the year ended 31 March 2003 might not have been clear to Miss Brownlow because of the error over her employment.  However, it was not possible for Paymaster to determine the extent of any overpayment until the end of the financial year and Miss Brownlow had been informed that any overpayment would need to be repaid.  She does not, therefore, have a valid defence against recovery even if the overpayment in that year was spent on ordinary living.  
22. In subsequent years, it should have been clear that her pension needed to be adjusted.  Miss Brownlow accepts she was told that for the year ended 31 March 2004, she could only earn £20,642 while she was actually earning £27,280 and for year ended 31 March 2005 she was told she could earn £21,220 while she was actually earning £28,904.  

23. Miss Brownlow’s pension was not in fact adjusted, although in 2004 at least she ought to have been aware that it should have been. In the circumstances it seems unreasonable that she did not contact Paymaster in 2004 to notify them.  
24. Whilst I agree that Miss Brownlow complied with the notification requirements, the legal position is that Paymaster has a right to recover the overpayment.  She was on notice that overpayments might occur and that they would need to be recovered if they did.  For much of the time she should have realised that there were indeed overpayments accruing.
25. It is true, as Miss Brownlow indicates, that unconnected overpayments relating to a systemic problem resulted in tens of thousands of public sector pensioners being overpaid and that, following a policy decision, the overpayments were not recovered.  That was fortunate for those affected and who had no defence against recovery.  But their politically motivated “windfall” does not create a precedent for other cases.
26. Paymaster has already agreed to reduce the overpayments by £250.  However, it must be recognised that failings by Paymaster have contributed to the circumstances surrounding the second overpayment and have caused Miss Brownlow further distress and inconvenience for which I make a suitable direction below.  
Directions   
27. Within 28 days of the date of this determination, Paymaster shall pay to Miss Brownlow, the sum of £200 as compensation for the further distress and inconvenience caused.

TONY KING 

Pensions Ombudsman 

19 January 2011 
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