77319/1

77319/1




PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs Linda Greenwood

	Scheme
	NHS Pension Scheme

	Respondent
	NHS Business Services Authority (NHSBSA)


Subject

Mrs Greenwood’s complaint is that her application for early retirement on ill health grounds (IHER) was initially refused.      

The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against NHSBSA because when Mrs Greenwood appealed against the initial refusal NHSBSA failed to consider whether she had met the criteria for IHER when she had initially applied.  
DETAILED DETERMINATION

Relevant Scheme provisions
1. The Scheme is governed by the NHS Pensions Regulations 1995 (as amended).  Regulation E2(1) provides:

“A member to whom this regulation applies who retires from pensionable employment because of physical or mental infirmity that makes him permanently incapable of efficiently discharging the duties of that employment shall be entitled to a pension under this regulation if he has at least 2 years’ qualifying service or qualifies for a pension under regulation E1 (normal retirement pension).”

2. Regulation A1 defines “pensionable employment” as meaning “NHS employment in respect of which the member contributes to the [S]cheme”.

Material Facts

3. Mrs Greenwood was born on 17 April 1949.  She worked at Northern General Hospital (now part of the Sheffield Teaching Hospitals NHS Foundation Trust (the Trust) for some 32 years.  

4. In August 2005 she was absent from work as she was undergoing treatment for breast cancer.   She was unable to return to work and by 31 March 2007 she had exhausted her entitlement to sick pay.  From 1 April 2007 she was not paid.  

5. She applied for IHER in June 2007.  Her GP completed the medical section of the application form identifying three conditions (depression, breast cancer and COPD (chronic obstructive pulmonary disease)) which prevented Mrs Greenwood from working.  He said she suffered poor concentration and drive, was breathless on exercise and prone to chest infections.  About treatment he said that Mrs Greenwood was on medication for depression which had improved her symptoms but not resolved them completely; she had undergone surgery and chemotherapy and there were no signs of any recurrence of cancer; inhalers had only partially improved her COPD.  About her long term prognosis he said that her COPD would not improve and would get worse if Mrs Greenwood continued to smoke. He added that her depression was persistent and would prevent her from carrying out her job effectively.  

6. Mrs Greenwood’s application was rejected.  NHSBSA’s medical adviser said:

“-whilst a diagnosis of and treatment for breast cancer is acknowledged as always a devastating circumstance to deal with, it is possible to adjust to it and recover in a situation of a good result from treatment,

-her depression is improving, and, if it does not resolve on current measures the GP is likely to resort to other means of assessment such as specialist referral and the use of other medications and talking therapies,

-her COPD is amenable to treatment and an improvement in prognosis through lifestyle changes.

-There is also no indication from the employer that adjustments have been considered or that occupational health has been involved in assessing the risk to her health from her job.  

It is considered that she cannot be accepted as being permanently incapable of efficiently discharging her duties at her NHS employment.”

7. By letter dated 1 November 2007 Mrs Greenwood appealed.  In support she supplied a report dated 28 September 2007 from her consultant oncologist and specialist registrar.  The report detailed the hormone therapy (Arimidex) Mrs Greenwood was undergoing to prevent a recurrence of breast cancer:    

“One of the side effects of this drug is increased bone pain and potential bone thinning which we are currently investigating.  [Mrs Greenwood] is moderately impaired by this bone pain and has a poor mobility secondary to this.  She has also sustained two fractures, one of the elbow and one of the finger.”
8. The report continued: 
“As well as struggling with her breast cancer, she has also been markedly affected by depression.  This has been exacerbated by the loss of both her husband and father this year.  She has been stable on Citalopram 20mg since diagnosis of depression which was felt to be secondary to stress of the breast cancer diagnosis, however, she does still continue to have ongoing symptoms of depression which include poor concentration, poor sleep and poor appetite.  Her depression is still very problematic for her.  

On the basis of the above ongoing medical issues we would support [Mrs Greenwood’s] application for [IHER] as we feel symptoms of depression combined with her joint pain secondary to her breast cancer treatment is likely to make a return to work very difficult.”

9. Mrs Greenwood’s appeal was allowed on 3 December 2007 and she was notified by letter dated 6 December 2007.  The letter said that Mrs Greenwood’s Pension Officer (i.e. the Trust) had been informed.  

10. Mrs Greenwood was paid IHER benefits from 25 December 2007, the day following the termination of her contract of employment. 
11. Mrs Greenwood was unhappy that her application for IHER had not been granted sooner.  NHSBSA did not agree (although it admitted and apologised that a letter Mrs Greenwood had written dated 10 November 2008 had not been answered).  Mrs Greenwood then brought her complaint to my office.  

Summary of Mrs Greenwood’s position
12. She should have been granted IHER when she first applied, i.e. in June 2007.  There was no change in her medical condition between then and when her application was granted.  

13. NHSBSA did not seek information from her consultant, although his details were given on Mrs Greenwood’s application form which included her consent for him to be contacted.  Instead it was left to Mrs Greenwood to obtain a report when her application was rejected.  

14. The consultant has confirmed to Mrs Greenwood that if he had been asked for a report in June 2007 he would have said the same as he did in September 2007.  On that basis the evidence was not new, but existing evidence that NHSBSA failed to seek.  The consultant shares Mrs Greenwood’s view that, leaving aside her other conditions, a diagnosis of breast cancer should have warranted a specialist’s opinion, the Scheme’s medical adviser being unlikely to have specialist knowledge in that area.  

15. When Mrs Greenwood was notified (by letter dated 2 July 2007) that her application for IHER had been refused the notes which were enclosed about appealing the decision stated that the aim was to complete the appeal process within 28 working days (although if further medical evidence was required that might take a little longer).  Mrs Greenwood was not notified that her appeal had been allowed until 6 December 2007.

16. Mrs Greenwood was without salary or pension payments from April 2007 until the end of December 2007 and was forced to rely on her savings.  In addition to financial loss she suffered distress and inconvenience.  Some three years after IHER was granted Mrs Greenwood is still trying to obtain full payment of her pension and the matter is still causing her stress.  

Summary of NHSBSA’s position
17. The evidence provided on Mrs Greenwood’s application form by her GP was considered sufficient to enable the application to be referred to the Scheme’s medical adviser and so specialist evidence was not sought.  In particular the GP did not mention the effects of continuing cancer preventative medication and therefore there was no basis for seeking clarification on that aspect of the matter from a specialist.

18. The new evidence provided by Mrs Greenwood indicated that preventative treatment was causing significant side effects which were likely to continue.  The effect of significant emotional factors in Mrs Greenwood’s life combined with a reaction to the cancer was also put forward as adding to her incapacity.  The new evidence did therefore significantly alter the picture resulting in a change of view.  Although the diagnosis remained the same, the prognosis in terms of treatment and incapacity differed between June and December 2007.  In June 2007 the prognosis was fairly optimistic in terms of adjustment to the diagnosis of and treatment for cancer.  The indication was that her depression was improving and there were further therapeutic options that could be tried.  

19. Under Regulation E2(1) IHER benefits can only be paid from the day following the termination of NHS employment.  Mrs Greenwood’s contract of employment was not terminated until 24 December 2007 so her Scheme benefits were paid from the following day.  Although payment of her salary had ceased from 1 April 2007 she retained the benefit of death in service insurance cover.  The decision to terminate Mrs Greenwood’s contract of employment rested with the Trust, not NHSBSA.  

20. There has been debate about the correct meaning of “retires from pensionable employment” in Regulation E2(1) and, in particular, whether “pensionable employment means, in that context, “NHS employment in respect of which the member contributes to the [S]cheme”, as defined in Regulation A1.  But in view of my conclusions below nothing turns on this and I do not set out here the arguments, which are complex.    
Conclusions

21. I first need to consider whether the initial refusal of Mrs Greenwood’s application for IHER can be challenged.  In deciding whether Mrs Greenwood qualified under Regulation E2(1), NHSBSA must construe the relevant Regulations correctly, only take into account relevant factors and not reach a decision which is perverse, i.e. one which no other decision maker, on the same evidence, would make.  If I consider that NHSBSA’s approach is flawed I do not substitute my own decision but I direct that the decision be taken again.    

22. I start by considering whether NHSBSA was right to rely only on Mrs Greenwood’s completed application form.  That form, completed by her GP, did not mention her on going hormone therapy or, more importantly, its significant side effects.  Although I note Mrs Greenwood’s point that the NHSBSA’s medical adviser was not an expert, I do not consider it unreasonable for him to have taken the view, in the absence of any indication otherwise, that Mrs Greenwood had been successfully treated for cancer, such that, aside from depression, she was no longer experiencing symptoms relating to that condition or its treatment.  It follows that I am unable to say that, as a matter of course, information should have been sought from Mrs Greenwood’s consultant.  

23. There is however a matter which does concern me somewhat.  In order to meet the criteria Mrs Greenwood had to be permanently incapable of efficiently discharging the duties of her NHS employment.  “Permanently” means until NRD which in Mrs Greenwood’s case was her 60th birthday.  The Scheme’s medical adviser did not suggest that Mrs Greenwood was fit for work in July 2007 but his view was that if her depression did not resolve there were other treatment options.  He took a similar view about her COPD which, coupled with lifestyle changes, he felt would improve.  But what is less than clear is the extent (if any) to which he considered the likelihood of such measures succeeding before Mrs Greenwood reached NRD, she by then already having passed her 58th birthday.      

24. But, that aside, Mrs Greenwood’s position was then clarified by the information from her consultant.  Whilst I agree with NHSBSA that that evidence changed the picture, I do not agree that it represented a change in prognosis.  It seems to me that Mrs Greenwood’s prognosis remained the same throughout, albeit that, initially, NHSBSA was unaware of the full prognosis, taking into account the hormone therapy and its side effects.    So, although it was new evidence in that it had not been considered when Mrs Greenwood’s application was initially decided, it was not fresh evidence, for example, as to a change in her condition.    

25. Mrs Greenwood’s appeal was just that, i.e. not a fresh application but a challenge to the original decision.  It seems to me that, on receipt of the new information, NHSBSA should have considered whether it cast doubt on the earlier view that Mrs Greenwood did not then meet the criteria.  There is nothing to suggest that NHSBSA approached the matter from that perspective:  NHSBSA seems to have taken the view that its earlier rejection was correct and the question of when Mrs Greenwood had actually become incapacitated was not addressed.  Thus it seems to me that NHSBSA failed to ask itself the right question.  
26. I have made a direction below for NHSBSA to reconsider Mrs Greenwood’s application and, in particular, the date from which she satisfied Regulation E2(1).  
27. Lastly, there is some suggestion from Mrs Greenwood that the appeal process took too long.  But she did not submit her appeal until 1 November 2007 and she was notified of the outcome on 6 December 2007, which is more or less consistent with the 28 working days indicated.  
28. I do however note that although the Trust was notified of Mrs Greenwood’s successful application at the same time, her contract of employment was not terminated until 24 December 2007, which meant that Mrs Greenwood’s benefits were not put into payment until about three weeks later.  It is not immediately clear to me why there should have been a three week delay but I have not investigated it as the Trust is not a respondent to Mrs Greenwood’s complaint.       

Direction

29. I direct NHSBSA to reconsider Mrs Greenwood’s application and in particular whether she did meet the criteria set out in Regulation E2(1) in July 2007.  If she did, then NHSBSA shall recalculate her Scheme benefits and pay to her arrears plus simple interest at the rates quoted by the reference banks to the date of payment.
TONY KING 

Pensions Ombudsman 

7 June 2010 
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