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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mrs J P Oliver

	Scheme
	Cable & Wireless Pension Scheme (the Scheme)

	Respondents
	Cable & Wireless Pension Trustee Limited (the Trustee)


Subject

Mrs Oliver says that her partner, Mr K Dommett, relied on incorrect information given to him by the Trustee when making provision for her in the event of his death. She understands that she has no entitlement to benefit under the Scheme but believes that she should be compensated by a sum equal to the pension payments that she could reasonably have expected to receive in the event of Mr Dommett’s death.

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint against the Trustee cannot be upheld because it was unreasonable for Mr Dommett to rely on the expectation of a discretionary benefit when making provision for an unmarried partner under his will. 

DETAILED DETERMINATION

Material Facts

1. Mr Dommett was a member of the Scheme and was awarded deferred benefits in April 1986. He was sent a statement when he left service, under cover of a letter dated 11 August 1986, setting out the benefits payable on death after retirement.

2. On 30 May 1997 he was sent a letter by the trustee setting out details of the annual increase being applied to his deferred pension. The letter also advised him that there would be payable on his death prior to retirement, at the Trustee’s discretion, a lump sum equal to five times his deferred pension. He was invited to complete a Nomination Form (the Form) setting out his wishes regarding the recipient of any benefit.

3. The Trustees wrote to Mr Dommett on 17 June 1997 setting out details of his benefits payable from his normal retirement date. This letter advised him that should he die within five years of retirement a lump sum would be payable and that the Trustee would normally be guided by the nomination form. It stated that additionally a spouse’s pension would be payable. 

4. Mr Dommett completed and returned the Form, which was dated 25 June 1997, naming Mrs J Oliver as his partner. The form noted that if he was married his spouse would automatically receive a pension on his death. If he was unmarried, the Trustee might pay a discretionary pension to a person financially dependent upon him; any nomination was not binding on the Trustee. 

5. Mr Dommett arranged for his benefits from the Scheme to be put into payment from his normal retirement date (1 August 1997). Following his retirement, he was sent annual statements which referred only to the level of spouse’s pension with no mention of dependants’ pensions.

6. In March 2003, Mr Dommett suffered a heart attack and shortly afterwards he contacted Cable & Wireless pensions department regarding the benefits payable on his death. Mrs Oliver says that he told her that Cable & Wireless had confirmed verbally that a spouse’s pension was payable to the person named on the Form and had sent him a copy of that form as confirmation.

7. On 7 March 2007 Mr Dommett and Mrs Oliver completed wills which, she says, were based on the assumption that she would receive a spouse’s pension from the Scheme. Under the terms of the wills, on Mr Dommett’s death, 50% of the value of their property would be held on trust for the benefit of Mr Dommett’s children on Mrs Oliver’s subsequent death. Provision was made for her to sell the property and downsize with the balance being passed to Mr Dommett’s children. No other provision was made for Mrs Oliver.

8. Mr Dommett died on 9 September 2007. The Trustee has refused to pay Mrs Oliver a spouse’s pension. Cable and Wireless however has made a goodwill offer of £10,000 in full and final settlement which she has rejected.

Mrs Oliver’s position
9. Mr Dommett made a will leaving the whole of his estate to his son with no provision being made for her other than the pension from the Scheme which he believed would be due to her.

10. She and Mr Dommett had decided not to become married but would almost certainly have done so had they been correctly advised regarding the rules of the Scheme.

11. Mr Dommett was in good health in 1997. If he had realised then how events would unfold following his death, he would have taken out life assurance to make proper provision for her.

12. Mr Dommett sought confirmation from Cable and Wireless in June 1997 when he completed the Form that she would benefit under the Scheme on his death.

13. Mr Dommett again sought confirmation regarding pension payouts on his death following his first heart attack in March 2003. Cable and Wireless confirmed verbally that a spouse’s pension would be payable to the person named on the Form.

14. She believes it evident that Mr Dommett intended to make provision for her and wrote his will assuming that she would receive a pension on his death.

15. She says that Cable and Wireless as a result of their own negligence misled Mr Dommett into believing that she would receive a pension from the Scheme following his death. No communication from Cable and Wireless had led him to believe otherwise.

16. Cable and Wireless had offered a ‘goodwill’ payment of £10,000 which she had rejected because, although she understands that she has no entitlement under the rules, she believes that she should receive compensation equal to the pension payments Mr Dommett could reasonably have expected her to have received following his death.

The Trustee’s position
17. The Form of June 1997 (a copy of which has been forwarded to this office) was sent to Mr Dommett in error and related to another (later) section of the Scheme. This form makes clear that provision for an unmarried partner is discretionary. The completion of a nomination form does not create an entitlement.

18. In the absence of any evidence, they do not accept that Mr Dommett was told verbally that Mrs Oliver would qualify for a pension and it was not reasonable for him to rely on the possibility of her receiving a discretionary benefit to make such material decisions as marriage, the beneficiaries of a will and life assurance.

19. Although Mr Dommett was sent a copy of the completed Form in 2008, this only evidenced that the Trustees were in possession of the Form and not that a benefit would be payable.

Conclusions

20. Mr Dommett was given an incorrect nomination form to complete in 1997 in connection with the destination of discretionary benefits payable upon death as a deferred member of the Scheme. The form did not relate to his class of scheme membership and its issue to Mr Dommett therefore constitutes maladministration.
21. The question I have to decide is whether it was reasonable for Mr Dommett to have assumed that the completion of the Form would have meant that discretionary benefits would be payable to Mrs Oliver, when drawing up a will and making other financial arrangements. 
22. The Form signed by Mr Dommett indicated that any nomination in respect of discretionary benefits was not binding on the Trustee although a pension would automatically be paid to a legal spouse.

23. Mrs Oliver says that Mr Dommett telephoned Cable and Wireless in 2003 at which point it was confirmed to him verbally that a spouse’s pension would be payable to the person named on the Form. Cable and Wireless have no record of this conversation and it is now impossible to corroborate what Mrs Oliver says he was told. Following that conversation, Mr Dommett was sent a copy of the Form which he had completed six years previously. He was not however also given written confirmation that Mrs Oliver would qualify for a benefit on his death. I must therefore conclude that it is entirely possible that if he did phone he was only seeking to confirm that the Trustee still retained a copy of that form There is no evidence that he asked specifically for confirmation that Mrs Oliver would benefit under the Scheme on his death

24. Mr Dommett would have been given copies of the Scheme’s explanatory booklets on joining (the 1976 version) and on its subsequent updating (1980). These make no mention of dependant’s pensions for unmarried partners, but only a pension payable to a legal spouse. These booklets are in accord with the rules of the Scheme (the Rules).

25. Mrs Oliver says that Mr Dommett had made financial arrangements on the assumption that a dependant’s pension would be payable to her on his death. The only evidence which supports the view that such a benefit would be paid is Mrs Oliver’s testimony of what she says Mr Dommett had been told verbally by Cable and Wireless. The evidence is in accord with the Rules.

26. The Form given to Mr Dommett to complete in 1997 was incorrect for his class of membership, for which only a spouse’s pension would be payable on death. However, even if he had been of the class of membership to which the Form applied, a spouse’s pension would not have been payable on his death as he was unmarried, and a dependant’s benefit would only have been payable to Mrs Oliver had she been able to demonstrate to the Trustee that she was financially dependent on Mr Dommett. Qualification for a dependant’s pension was not therefore certain.

27. It follows I find that it was not reasonable for Mr Dommett to have relied on a single document  when all other scheme documentation made it clear that no pension would be payable to Mrs Oliver had they remained unmarried at the date of his death.

28. Mrs Oliver’s representative says that had Mr Dommett known that no pension would be payable on to Mrs Oliver on his death, then he and Mrs Oliver would have married. However, Mrs Oliver and Mrs Dommett had been in a relationship for 18 years and evidently regarded this as permanent without any need for marriage. 
29. The representative also says that had he known the correct position when he left service Mr Dommett would have made provision for Mrs Oliver by way of life assurance. However, this is only supposition with the benefit of hindsight.   Moreover I am satisfied he had been given information about the correct position. 
30. The information given to Mr Dommett explained about entitlement of a spouse.   That is a well understood expression.   Mr Dommett knew, or should have known, that a spouse’s pension was only an entitlement for a legal widow. 

31. It might be argued that the sending out of the form and then sending a copy was maladministration. I think it was, but I am not persuaded that the maladministration caused Mrs Oliver distress and inconvenience. I think that is stretching liability too far. If anyone was caused inconvenience that was Mr Dommett who completed the form. Mrs Oliver has not shown that she relied other than primarily on assurances by Mr Dommett. Indeed her submissions emphasise she relied on his advice and Will provisions.
32. I take into account that a substantial offer was made to Mrs Oliver prior to this case coming to this office.  Such offers are often made to avoid and compromise disputes.  They do not bind me.  Moreover in my view even if she did suffer due to the maladministration that offer cured any failing by the Trustees. Maladministration cannot exist without loss so had this offer been accepted the maladministration would have been cured.  I therefore make no direction as regards any redress.
JANE IRVINE 
Deputy Pensions Ombudsman 

23 July 2010 
APPENDIX

Relevant Rules of the Cable & Wireless Ltd Superannuation Scheme (3 September 1981)

Widow’s Pension

14. The Widow of a Pensioner who had at the time of his death been in receipt of a pension from this Fund for not less than five years…shall be entitled to receive from the Fund an annual Widow’s long-term pension and a Widow’s short-term pension.

1. (xxxxvii) ‘Widow’ means in relation to a male Member who dies the person who was at the date of death the wife…of the Member unless such a wife…was judicially separated at the time of death…

Cable & Wireless Group Superannuation Benefits – A Synopsis (July 1976)

Benefits

To Widows and / or Estates of Members

(iv) If the member dies after more than 5 years on retirement the widow (who was the wife prior to retirement) receives:

Her husband’s rate of retiring allowance for 3 months and thereafter a pension equal to half the retiring allowance.

Cable & Wireless Group Superannuation Benefits – A Synopsis (September 1980)

Benefits

To Widows and / or Estates of Members

(iv) If the member dies after more than 5 years on retirement his widow receives her husband’s actual rate of pension for three months and thereafter half the gross pension to which her husband had been entitled plus any post-retirement pension increases.
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