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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSION OMBUDSMAN
	Applicant
	Mr A Wade

	Scheme
	Alleged Alex Kennedy Limited pension 

	Respondents
	Alex Kennedy Limited (the Company)


Subject

Mr Wade complains about the cessation of “pension” payments made to him for several years by the Company.  

The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Company because: 

· the payments made to Mr Wade were pursuant to an unfunded, occupational pension scheme; and 

· it is not open to the Company simply to stop making the payments.  
DETAILED DETERMINATION

Material Facts

1. Mr Wade was born on 15 November 1928.  For the whole of his working life he was employed by the Company (according to its records, Mr Wade’s employment commenced on 23 February 1943).  
2. Over the years the following letters were issued to Mr Wade.  

· Letter dated 6 August 1975 headed “Staff Pension Scheme” 
That letter referred to section 63 of the Social Security Act 1975 and said that if a member had five years, membership and left service (or the scheme was discontinued) the member would be entitled to a preserved pension payable from normal pension date.

· Letter dated 23 April 1979 headed “Your Pension Arrangement” 
That letter said: 

“As you may be aware it is necessary by 5 April 1980 for us to bring your present Pension Arrangement into line with current legislation.  

The legislation referred to is Chapter 11 Part 11 of the Finance Act 1970 as amended by the Finance Act 1971.

This letter is to advise you that we have commenced the appropriate action.  The value of the existing policies securing benefits under the present arrangement will be transferred to a new pension policy approvable under the above mentioned Act.

Pension benefits provided by the new arrangement will not be less than those provided by the old arrangement.

In due course details of the new arrangement will be outlined in a letter from us to yourself and a copy of the letter will also be sent to the Inland Revenue to secure their approval.”
· Letter dated 30 June 1981 headed “Pension Arrangement” 
This letter gave details of two “retirement pension policies” (33034F and 33035F) set up by the Company with United Kingdom Temperance and General Provident Institution (UKTGPI) for Mr Wade’s benefit.
3. Mr Wade retired, i.e. ceased working for the Company, in December 1991.  From 6 December 1991 the Company made payments of £40 per week (paid monthly) to Mr Wade.  On 25 December 1995 the Company wrote to Mr Wade.  The letter referred to poor trading conditions and said that a decision had been made to “cut pension rates across the board”, and advised that, from the following month, Mr Wade’s pension would be reduced from £40 per week, to £20 per week.  From January 1996 Mr Wade received payments of £20 per week.  

4. On 27 September 2007 the Company wrote to Mr Wade again, saying that the Company was to cease trading on 22 December 2007, continuing: 

“Therefore on 22nd December all members of staff, pensioners included, will be made redundant.  

The final pension cheque will be as normal for December and there will be a further cheque for two full years of your pension which will incur no deductions and need not be declared as it can be seen as a redundancy payment.”
5. Enclosed with the letter was a P45 showing Mr Wade’s leaving date as 28 December 2007 and his pay for the year to date as £780.  
6. Mr Wade was paid the promised two years’ payments but he was unhappy that he would not receive further payments.  He consulted the Pensions Advisory Service and I have seen a letter dated 22 April 2009 from Friends Provident (of which UKTGPI had become part), advising that the two policies (33034F and 33035F) had been surrendered in 1993. 
Summary of Mr Wade’s position 
7. He worked for the Company all his life, from the age of 14.  By the time he retired in he had completed over 50 years’ service.  

8. The pension arrangements were “one sided” in that matters were never fully explained and Mr Wade was simply required to sign and return documents to the Company.  Just before he retired he did have a meeting about his pension when he was told that it would be £40 a week unless “any trouble occurs” but it would never be less than £35 per week.  

9. Although Mr Wade tried to set up his own pension he was told on several occasions by Mr Alex Kennedy (the founder of the Company and the father of the current directors) “not to worry as the Company would always look after him”.  Mr Alex Kennedy has since died and the current directors seem to be reneging on the promise that their father made.  The Company now denies that Mr Wade was ever paid a pension despite both letters (dated 25 December 1995 and 27 September 2007) referring to Mr Wade’s “pension”.   
Summary of the Company’s position  
10. The Company made discretionary payments to Mr Wade after his retirement.  Such payments were taxable on a PAYE basis.  Confusion has arisen as these payments have at times been erroneously referred to as a “pension”.  This is incorrect as they were not pension payments made in connection with a formal pension scheme or arrangement.  As such, the Company contends that the payments may be outside my jurisdiction.    

11. The Company’s intention was that such discretionary payments would be made out of available trading profits.  In January 1996, due to difficult retail trading conditions, Mr Wade’s discretionary payment was reduced to £20 per week. He did not challenge that decision, notified to him in the letter dated 25 December 1995 and he continued to accept payments of £20 per week until December 2007.

12. The Company, a manufacturer and retailer of sausage and related meat products, ceased trading as a retail outlet on 22 December 2007, as advised to Mr Wade in the letter dated 27 December 2007.  The Company continues to exist, but as a property investment/holding company.  Although Mr Wade’s weekly payments ceased when the Company’s retail business ceased, he did receive an ex gratia payment of £2,080 (erroneously termed a redundancy payment) which he accepted at the time.   It was not until 16 December 2008 that Mr Wade queried the position.  

13. The documentation issued to Mr Wade in 1975, 1979 and 1981 related solely to a pension scheme with what is now Friends Provident, consisting of two small policies (reference numbers 33034 and 33035) which were surrendered by Mr Wade in 1993.  

14. There are other retired employees in a similar position to Mr Wade.  

 Conclusions

15. It is clear that that at one time at least the Company did have in place a pension arrangement as evidenced by the 1975, 1979 and 1981 letters.  But it seems that such arrangement consisted only of the two policies which were surrendered in 1993 so that thereafter no further payments to Mr Wade were due.  Were the payments made to him from 1991 to 2007 pension payments pursuant to an occupational pension scheme?     
16. Section 1 of Part I Pension Schemes Act 1993 defines an occupational pension scheme as an arrangement, comprised in one or more instruments or agreements, capable of having effect, in relation to one or more descriptions or categories of employment, so as to provide benefits, in the form of pensions or otherwise, payable on termination of service, death or retirement.  
17. In my view, there was an arrangement to provide benefits to Mr Wade on retirement.  Although no written agreement or instrument has been produced, any agreement does not have to be in writing.  Mr Wade’s evidence (his conversations with Mr Alex Kennedy) indicates an agreement that Mr Wade would receive a pension from the Company on retirement.  Further, the Company’s letters of 25 December 1995 and 27 September 2007 refer to the payments to Mr Wade as a “pension” and the payments themselves support the existence of an agreement to provide Mr Wade with a pension after his service with the Company ended.   
18. Such evidence as there is points to an unfunded, unapproved occupational pension scheme.  On that basis I have jurisdiction to investigate and determine Mr Wade’s complaint.

19. The issue is whether the Company was entitled simply to stop making the payments which it had been paying for some 16 years (including the initial four years when payments were £40 per week).  As Mr Wade is aware, I have not investigated a complaint about that reduction (made in January 1996) as he did not complain about that at the time or within three years thereafter (three years being the period in which a complaint to me must usually be made).      

20. Any contractual obligation on the Company to continue to make the payments would depend on the terms of the agreement between the Company and Mr Wade.  Pension payments normally continue for life and Mr Wade’s understanding that he would be “looked after” reflects that.  

21. The Company might argue that any agreement is unenforceable for want of “consideration” (a legal term) from Mr Wade.  In English law a promise is not usually binding as a contract unless it is supported by some consideration which can be summed up as “something given for something done” so Mr  Wade must be able to show that he gave something in return for the promise of a pension at retirement age.  In my view he did by carrying out his duties as an employee.  Although he was already bound to do so by virtue of his contract of employment, the performance of an existing duty can amount to good consideration.  

22. But, even if my view that there is a legally enforceable agreement to pay Mr Wade is wrong, Mr Wade may be able to rely on the doctrine of estoppel by convention.  As it is my view that Mr Wade can point to an enforceable agreement to pay him a pension I do not intend to go into any detail but suffice to say that Lord Denning in Amalgamated Investment Property Limited v Texas-Commerce International Bank Limited [1982] QB 84 said as follows:

“When the parties to a transaction proceed on the basis of an underlying assumption – either of fact or law – whether due to misrepresentation or mistake makes no difference – on which they have conducted the dealings between them – neither will be allowed to go back on that assumption when it would be unfair or unjust to allow him to do so.  If one of them does seek to go back on it, the courts will give such remedy as the equity of the case demands.”
23. It has been suggested that any promise was conditional on the Company being able to afford to meet the payments.  On Mr Wade’s own admission he was told that the initial payment of £40 per week might reduce to £35 (although the actual reduction was more, to £20 per week).  But aside from that there is nothing to suggest that the Company only agreed to meet the payments if it could afford to do so.  
24. But that said, as Mr Wade’s pension is unfunded, its continued payment (whether pursuant to an enforceable agreement or otherwise) is dependent on the Company’s continued ability to pay.  Although the Company has suggested that it can no longer afford to meet the payments, the Company’s accounts (as at 3 April 2009) show net assets in excess of £2 million which indicates that the Company’s current financial position is such that it can continue to pay Mr Wade’s pension.    

25. To sum up, it was not in my view open to the Company simply to cease making payments to Mr Wade.  Stopping payment was maladministration and I have therefore made a direction below for resumption of payments and payment of arrears.  I have not included interest because although Mr Wade has been without payments since January 2010 he was paid a lump sum in advance for the period January 2008 to December 2010 which, in theory at least, he could have invested.  I have however included a payment for compensation for distress and inconvenience suffered by Mr Wade.    

Direction

26. I direct the Company to pay to Mr Wade arrears of pension from January 2010 of £20 per week up to the date of payment.  Thereafter I direct the Company to continue to make payments at that rate during Mr Wade’s lifetime.   

27.  I direct the Company to pay to Mr Wade £300 as compensation for distress and inconvenience suffered.

TONY KING 

Pensions Ombudsman 

15 April 2010 
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