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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs  L Daley

	Scheme
	BT Pension Scheme (the Scheme)

	Respondents
	British Telecommunications plc (BT) 




Subject

Mrs Daley says that BT should have awarded her an ill health early retirement pension when her contract of employment was terminated on 8 June 2007.
The Pensions Ombudsman’s determination and short reasons

The complaint against BT cannot be upheld because they correctly considered Mrs Daley’s application in the light of the available medical evidence and there is no reason to consider the decision perverse.

DETAILED DETERMINATION

Material Facts

1. The provisions for medical early retirement under the rules of the Scheme (the Rules) and details of the medical retirement procedure are set out in the Appendix. 

2. Mrs Daley started working for BT on 1 January 1973. She was admitted to hospital on 11 February 2004 following a subarachnoid haemorrhage and was absent from work until she was dismissed on grounds of efficiency by BT on 8 June 2007. 
3. Prior to her dismissal, Mrs Daley’s health was kept under review by BT’s Occupational Health Service as part of their long term illness management procedures. Reports were obtained periodically from her treating specialists.

4. Initially the view of the specialist was that her condition should stabilise after two years by which time no further improvement should be expected. It was felt that there was no contraindication to her returning to work provided that with the use of medication she could gain greater control of seizures from which she suffered.

5. The Occupational Health Physician, Dr M H Lygo, wrote to BT on 27 November 2006 following receipt of a report from Mrs Daley’s Consultant Neurologist, Dr T Majeed. In that report (dated 15 November) Dr Majeed had said “In my opinion the prognosis is good as she has not had a true seizure for a few months.  Her symptoms are a manifestation of stress and anxiety, probably related to brain surgery.  However, I would encourage her to return to work provided the work environment is not stressful.”

6. Dr Lygo said that eye problems from which Mrs Daley suffered would not significantly impact on her ability to work. He also said that to date it had been considered that if her seizures could be controlled by medication, there would be no other physical reason why she should not return to work. It was now thought by Dr Majeed that Mrs Daley’s symptoms were not recurrent fitting activity treatable by medication, but there was a psychological component and Dr Lygo felt cognitive behavioural therapy (CBT) would prove useful. Dr Majeed had advised her to return to work as long as the work environment was not stressful. Dr Lygo felt that BT should assist in a return to work, but that if Mrs Daley did not engage with them, then there was little hope that she would return in the immediate future. He did not feel that the criteria for medical retirement had been met, and the emphasis should not be on medical retirement but on a return to work.

7. BT wrote to Mrs Daley on 5 December 2006 advising her that her position could no longer be kept open and that her contract of employment was to be terminated on grounds of capability due to ill-health, with “retirement in the interest of efficiency” benefits.

8. Mrs Daley applied for medical retirement benefits on 5 March 2007.

9. BT’s Human Resources department responded on 29 March advising her that she would need to submit additional  medical evidence containing a report from a registered medical practitioner which included a statement that she was likely to be permanently unable to give regular and effective service in the duties of her post. A statement of her duties was provided.

10. Mrs Daley provided reports from her GP, Dr S Z Shahid, dated 5 February 2007, her Consultant Ophthalmologist, Mrs S Jain, dated 12 June 2007, and her Consultant Neurologist, Dr J D Mitchell, dated 7 August 2007. All of this new medical evidence was reviewed by Dr Lygo who completed a case summary on 24 October 2007 as follows:

”Conclusion

Mrs Daley has certainly suffered an acute neurological insult but with minimal residual physical impact. Objectively her recovery has been good, although she has no engagement with work since 2004 and this normal goal of rehabilitation has been thwarted by frequent and ongoing epileptic activity which has not apparently been adequately controlled, despite widespread use of appropriate medication. She has felt herself to be unfit for work as a consequence throughout this period and for a variety of reasons (including difficulties with her eyes, which in fact do not appear to be substantial).

After more than two years of absence it became clear that residual difficulties were not in fact epileptiform at all, but probably representative of pseudo-seizures that could not therefore ever be controlled with antiepileptic medication. These are now felt likely to relate to a psychological state involving anxiety focussed on her changing health status. Objectively her Consultant therefore recognises a good prognosis and has encouraged a return to work. This has not been taken forward by Mrs Daley. However, and there is no current evidence that the changed diagnosis has been accepted and acted upon by her, or on her behalf by her general practitioner.

Instead there appears to be a continuing view that she is disabled by uncontrolled epilepsy and therefore unfit for work. The reasons for this remain unclear but the changed diagnosis certainly opens the potential for alternative management of the condition in due course and therefore an altered prognosis (which was already regarded as good should adequate control of any epilepsy have been achieved). Successfully addressing the psychological elements of her problem should allow an improvement in her capability and objectively there appears no irreducible organic basis for ongoing incapacity for work, should the psychological elements be addressed and overcome. Achieving this would need engagement with this process by Mrs Daley and her own doctors so certainly progress would be thwarted were this to be resisted from either quarter.

Objectively, however, the control of any epilepsy is good and the residual effects from her CVA and surgery mild and not incompatible with suitable work activity. At the time of the termination of her employment, therefore, there was no objective basis to see that she had as irreducible incapacity for work, particularly with the psychological elements of her condition as yet unaddressed and untreated.”

11. BT’s Chief Medical Officer, Dr P Litchfield, considered all of the available medical evidence including Dr Lygo’s report before making a recommendation to BT. His view was that, although Mrs Daley was seriously incapacitated following her subarachnoid haemorrhage, she had not returned to suitably adjusted work, but as her absence extended, psychological components appeared to have become dominant. Dr Litchfield believed that the prognosis was good for Mrs Daley’s psychological problems should standard treatments (such as CBT) be applied, and that consequently her incapacity could not be considered permanent. In his opinion Mrs Daley did not meet the criteria for medical retirement under the rules, and his expectation was that with treatment, she would eventually be capable of returning to work.
12. Dr Litchfield’s recommendation was accepted by BT and they advised Mrs Daley accordingly on 24 January 2008.

13. Mrs Daley subsequently made an application for a High Level Review of Grievance under BT’s internal procedure. Her appeal was rejected on the grounds that she had not been treated unfairly under the formal process and there was nothing in the medical evidence considered, to suggest that the decision made was perverse.
Summary of Mrs Daley’s position

14. She feels that the conclusions reached by Dr Lygo and Dr Litchfield were not based on the facts and consequently perverse.
15. BT did not address the question of permanency.

16. BT did not consider her ability to perform her duties, taking into account levels of stress and her ability to drive.

17. BT merely based its decision on Dr Majeed’s view that her condition was amenable to psychological treatment.

18. The medical report by Dr Roberts from January 2009 was not considered.

19. Treatments which had been unsuccessful in allowing her to return to work in the preceding three years would not be successful in the future.

20. She denies that she considered herself unfit for work, but that it was BT’s refusal to make adjustments such as offering part-time or home-working that prevented her from returning to work.

21. She says that it has never been proposed that her condition is psychological nor has CBT been proposed.
Summary of BT’s position

22. Decisions not to support ill health early retirement were made by Occupational Health Physicians who each had access to a detailed job description dated 26 March 2007.

23. Travel was a requirement of her role. She was not obliged to drive and could have used other methods such as public transport and taxis.

24. In coming to a decision, BT considered all available medical evidence including that submitted as part of the appeals process in conjunction with her job description.

25. All doctors involved in the decision making process were accredited specialists in occupational medicine.
Conclusions

26. The provisions in the Rules for medical early retirement require that BT must certify that a member had been retired under their medical retirement procedure. The medical retirement procedure states that current medical evidence must indicate that the member is likely to be permanently unable to give regular and efficient service in the duties of their post and a medical certificate must be signed by a full-time Occupational Health Service doctor.

27. The decision as to whether Mrs Daley meets the criteria for medical early retirement lies with BT. BT in making their decision must ask themselves the correct questions, construe the legal position correctly, take into account all relevant but no irrelevant factors and come to a decision which is not perverse, i.e. a decision which no reasonable decision maker could have reached.  Generally, if I find that a decision has not been properly taken I do not substitute my own decision but I remit the decision with a direction that it is taken again properly.
28. The medical reports initially stated that she ought to be able to return to work as long as her seizures were controlled by medication. However, later reports indicated that Mrs Daley was suffering from pseudo-seizures brought on by stress and anxiety and that CBT would be a more appropriate, and beneficial treatment for achieving a return to work.  None said that she met the criteria for an immediate pension.
29. Mrs Daley says that those treating her have never suggested CBT.  In his summary of 24 October 2007 Dr Lygo was reasonably clear that objectively the control of epilepsy was good and that it was thought that there was a psychological component.  It is true that none of the practitioners treated her had suggested CBT.  But I do not think that Dr Lygo was basing his entire view of the likelihood of Mrs Daley’s recovery on the suggestion that CBT could be helpful.  What he was saying in substance was that if Mrs Daley were to engage by one means or another (with the support of those treating her, no doubt) with the psychological aspect that Dr Majeed had identified then she would be able to work again.
30. Both Dr Lygo and Dr Litchfield, who advised BT, concluded from the evidence that Mrs Daley did not meet the criteria under the Scheme for medical retirement. BT is entitled to rely on the advice of their medical advisers. I am therefore unable to conclude the BT failed to properly consider Mrs Daley for medical retirement or that their decision was perverse. Consequently, I do not uphold the complaint against BT.  

TONY KING 
Pensions Ombudsman 

9 August 2010 
APPENDIX

31. Relevant sections of the Rules of the BT Pension Scheme (Section B Members)

”5.
Early retirement from service

5.1.
Medical early retirement

A Member who leaves Service before Normal Retirement Age and who is certified by the Employer as having been retired under the Employer’s medical retirement procedure may choose an immediate pension and lump sum”
Normal Retirement Age is defined a “…a Member’s 60th birthday…”

32. BT’s Medical Retirement Procedure

At the time in question, BT’s Policy Statement (Issue 6, 19 July 1994) dealing with medical retirement procedure provided that:

“20.3
To qualify for a pension on ill health terms:

· The employee must be a member of the BT Pension Scheme – there is no minimum age requirement

· The current evidence must indicate that the employee is likely to be PERMANENTLY unable to give regular and efficient service on the duties of his / her post and a medical certificate must be signed by a full-time BT OHS doctor, and

· No suitable alternative employment must be available for the employee in his / her current grade. (For these purposes alternative employment will not be suitable if the individual is no longer able to work his / her usual number of hours per week).”
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