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PENSION SCHEMES ACT 1993, PART X

DETERMINATIONS BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mr R Morgan

	Scheme
	Delphi Automotive Systems UK Pension Plan (the Delphi Scheme)

General Motors (UK) Unclassified Executive Supplemental Pension Plan. (the Executive Plan)

	Respondent
	Delphi Automotive Systems Limited (Delphi) (Employer)


Subject

Mr Morgan has complained that Delphi have failed to provide him with pension benefits to the maximum extent allowed by HMRC (both before and after A day); failed to separate his entitlement to benefits from the solvency of the Company; failed to set up his benefits in the way that he had requested and only explained why after they had been put into payment; have not provided a satisfactory explanation as to why his benefits cannot be paid in the UK; and delayed the payment of his benefits.

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against Delphi because the 2003 letter should be read in the context of the conditions which prevailed at that time and there was no agreement to pay Mr Morgan’s pension in a particular way when he retired.
DETAILED DETERMINATION

Material Facts

1. Mr Morgan was employed by Delphi from February 1999 until July 2005. Prior to this, he was working for TRW and was a member of its pension scheme. Whilst a member of the TRW pension scheme, Mr Morgan was subject to the “pre-87” tax regime. On moving Delphi and joining its pension scheme, he would have become subject to the “1989” tax regime, which (amongst other things) meant that his final pensionable salary would be capped.

2. In January 1999, Delphi sent Mr Morgan a letter outlining its offer of employment. This stated,

“A UK pension scheme will be established in line with the regulations of the Pension Scheme Office, and the recommendations of Deloitte and Touche – UK.”

3. Mr Morgan says that he countersigned the offer letter on 16 January 1999. He says he then received a fax on 29 January 1999 containing the offer letter and a new document, which he was asked to countersign for the purposes of certain stock options.

4. In the attached document, which Mr Morgan countersigned on 30 January 1999, the pension arrangements were said to be,

“Covered under UK Pension Scheme for Executives. Will provide 2/3rds of pensionable salary, including all benefits relating to previous employer’s pension plans ... Pension promise based on full benefits payable from the qualified plan and a non-qualified plan ...”

5. Under “Pensions & Pension Schemes”, Mr Morgan’s contract of employment (which he also signed and returned on 30 January 1999) said,

“The Employer participates in a contracted out pension scheme details of which are contained in the Pension Plan Booklet ...

Employees are entitled, if eligible, to become members of the Pension Plan, from the date of employment ...

The Employee will be eligible to participate in the General Motors (UK) Unclassified Executive Supplemental Pension Plan.

The Employee will also be entitled to benefits under an unfunded unapproved arrangement, the benefits under which will be notified to the Employee by letter from the Employer.”

6. Mr Morgan says that there were a number of discrepancies in the contract relating to (amongst other things) hours of work, holidays, car policy, pensions, retirement age and healthcare. He says that he contacted Delphi and was told that the contract was “just a standard clause contract which had been quickly completed with enough detail to meet the essential data needed to open a payroll account for him to allow the founder’s grant to be in place on 1 February 1999”. Mr Morgan says that he was told that the contractual terms of employment which would prevail were those contained in the offer letter he had signed on 16 January 1999. He says that Delphi did not try to apply the clauses in this contract until he asked for an estimated pension value when he expressed the intention to leave. Mr Morgan says that he does not accept that this contract formed the basis of his contract with Delphi. He says that, as far as he was concerned, it was “simply an administrative piece of paper”.
7. In August 2003, Delphi provided Mr Morgan with a letter setting out the terms of his pension benefits. He countersigned the letter on 28 August 2003. The letter said,

“This letter describes the benefits and contributions payable in relation to employment with [Delphi Automotive Systems Limited] (the “Company”). These benefits will be provided from the Approved Plans to the maximum extent permissible by the Inland Revenue. The Company will pay benefits to the extent that they cannot be provided from the Approved Plans and may make a deduction for tax if benefits are provided in a different form (see Section 10 below).”

8. Section 1 of the letter said that, on retirement on or after normal retirement date (NRD), Mr Morgan’s pension would be calculated on the basis of ²/3 of final pensionable pay less any retained benefits. Section 2 covered retirement before NRD and said,

“With the consent of the Company, you may retire before your [NRD] at any time after age 50. If you wish to retire after age 60 the Company will not unreasonably withhold consent. The pension will be calculated as:

N/NS x ²/3  x Final Pensionable Pay x Reduction Factor – Retained benefits

Note:

N
Pensionable service completed with the Company, backdated to the date that pensionable service commenced with TRW (1 April 1985)

NS
Total potential pensionable service with the company up to [NRD], including backdating to the date that pensionable service commenced with TRW (1 April 1985)”

9. Section 3 covered retirement due to ill-health, Section 4 covered leaving service benefits and Sections 5 and 6 covered death benefits. Section 7 provided for pensions in payment to increase at the level of Limited Price Indexation or “such other minimum rate as may be required by the Government”. Section 8 allowed for the exchange of pension for lump sum. Section 9 covered contributions and said,

“Your contributions towards your pension benefits provided by the Company will be at a rate of 4% of Pensionable Pay. Contributions limited to 4% of Capped Pay will be paid to the Delphi Automotive Systems UK Pension Plan with the balance retained by the Company having been deducted from your salary.”

10. Section 10 (Other matters) provide for the Company, at Mr Morgan’s request, to discharge its liabilities by payment of a lump sum, “calculated on the actuarial advice”.

11. Mr Morgan says that the August 2003 letter was prompted by enquiries he made about transferring his benefits when he planned to leave Delphi in 2003. He says that he was told that Delphi would suffer “unnecessary US tax consequences” on any contributions paid to either approved or unapproved pension schemes in the UK because these would not be recognised in the US. Mr Morgan says that he was told that this was the reason why his benefits had not been fully funded. He also believes that this is the reason why his unfunded pension is still being paid in the US rather than in the UK.

12. Mr Morgan says that he was told that the wording of the August 2003 letter was non-negotiable and that, if he did not sign, it would cause long delays after he left in agreeing the value of his benefits. He says that he was given an assurance that, when he left, his pension would comply with the terms of the offer letter. Mr Morgan points to some handwritten notes on his copy of the letter, which he says were written by the Delphi representative at a meeting to discuss it. The particular words Mr Morgan has highlighted are “Continuity”, “Transportability”, “Not forfeit – RJM to get service 2 years” and “Transferability (Non Funded) If leave make whole”. He argues that this documents the assurance that the whole of his benefit would be fully funded if he left service.
13. Mr Morgan’s employment was terminated in 2005. His pension was due to come into payment in 2017. The Delphi Scheme’s Actuary, Watson Wyatt, calculated that his deferred pension was £71,034 p.a., increasing in line with increases in the Retail Prices Index (RPI) up to a maximum of 5% p.a. in the period between leaving service and normal retirement date (NRD). Watson Wyatt noted that Delphi would pay the pension from the date of Mr Morgan’s retirement to his 65th birthday, when he would be able to draw a pension under the Delphi Scheme and the Executive Plan; at which point the amount paid by Delphi would be reduced commensurately. Watson Wyatt also calculated the pension payable on early retirement (£46,545 p.a.) and again noted that Delphi would pay the pension until Mr Morgan’s 65th birthday. The method of calculation used was as set out in the August 2003 letter, i.e. N/NS x ²/3  x Final Pensionable Pay x Reduction Factor – Retained benefits. The notes to the calculation stated that, at the time Mr Morgan’s benefits came into payment from the Delphi Scheme and the Executive Plan, “the Company will endeavour to maximise the benefits payable from the Approved Plans based on Inland Revenue limits in force at the date of your leaving service”.

14. Mr Morgan signed a compromise agreement in August 2005. Clause 4.3 of the agreement stated that the Company undertook that Mr Morgan should have the option to elect to take the early payment of his pension rights accrued under “the Pension Arrangements” at any time up to 30 April 2006, “in accordance with the terms covering retirement before normal retirement date”. Clause 4.3 also stated that Mr Morgan’s pensionable service would be increased by six months. “The Pension Arrangements” referred to the Delphi Scheme, the Executive Plan and “the pension promise made to the Employee by the Company”.

15. Payment of Mr Morgan’s pension commenced in April 2007, backdated to August 2005. Payment was made by Delphi US. Delphi confirms that this was for tax reasons and it acknowledges that there were administrative problems in making payments, but says that these have now been resolved. It has apologised to Mr Morgan.

16. In September 2009, following correspondence between the solicitors representing the respective parties, Delphi made the following offer, subject to Mr Morgan transferring his benefits from the Executive Plan to the Delphi Scheme and confirmation that he had no retained benefits other than those with TRW:

· the HMRC maximum pension as at July 2005 was £21,062 p.a. and the maximum revaluation which could be applied was 5% p.a., therefore, Delphi offered to pay an augmented pension from the Delphi Scheme of £25,915 p.a. with effect from 1 November 2009;

· the amount payable on an unfunded basis would be £25,824.44 p.a.;

· the total pension (£51,739.44 p.a.) would increase in line with Limited Price Indexation;

· the pension payable from the Delphi Scheme would increase annually by the greater of 3% or RPI (HMRC maximum) and the balance would be paid on an unfunded basis.

Mr Morgan’s Position

17. The submission made on behalf of Mr Morgan is summarised below:

· when Mr Morgan joined Delphi it was agreed that his pension benefits with TRW would be mirrored;

· the compensation proposal letter demonstrates that Delphi intended to replicate Mr Morgan’s TRW benefits in full in a way which was protected from the solvency of the company to the maximum extent possible;

· in order to honour the agreement to mirror the TRW benefits and to compensate for the imposition of the earnings cap, it was agreed that Mr Morgan’s total benefit would be provided to the maximum extent permissible by HMRC by the Delphi Scheme, the Executive Plan and any other Delphi plans with HMRC approval; Delphi would then pay benefits to the extent that they could not be provided from the approved plans;

· Delphi had a wide remit to honour its contractual promise, including setting up a bespoke new scheme;

· benefits have only accrued in the Delphi Scheme and the Executive Plan at a basic level and no attempt has been made to maximise the benefits under these schemes or any other Delphi approved/registered scheme either before or after the changes introduced by the Finance Act 2004;

· Mr Morgan’s benefits were not maximised under the post-1989 tax regime, which allowed an accrual rate of 30ths of final remuneration for a maximum of 20 years’ service;

· there was no restriction on the amount of employer contributions which could have been paid into the Delphi Scheme and/or Executive Plan, but these were not maximised;

· if it was Delphi’s intention to be bound by the tax regime in force at the time of the promise, this could have been specified in the August 2003 letter, but the letter is silent;

· the Government had published the consultation document “Simplifying the Taxation of Pensions – Increasing Choice and Flexibility for All” in December 2002 and, therefore, the subsequent changes to the tax regime did form part of the matrix or surrounding circumstances of the August 2003 letter;

· whilst the detailed provisions of the post A-day regime were not in place in August 2003, the consultation document set out the principles and provided the opportunity to provide benefits in excess of the 1989 tax regime;

· the Ombudsman should apply the contra proferentum rule of construction and assume that Delphi had looked after its own interests;

· Watson Wyatt and Delphi have conceded that the full benefit could be provided through the Delphi Scheme and the Executive Plan, but the rules of the Executive Plan had not been updated to take advantage of the Finance Act 2004 provisions*;

· contributions could have been paid into another registered scheme such as a personal pension plan or a stakeholder scheme;

· Delphi currently pay the whole of Mr Morgan’s benefit and will continue to pay the majority after he reaches normal retirement age, which has resulted in an injustice to him because his benefits remain linked to the solvency of the company; this is a breach of the contractual promise made by Delphi;

· Mr Morgan has continuously asked that his pension be paid from the UK registered schemes since he elected to take early payment in September 2006;

· there are potential tax implications for Mr Morgan if he continues to receive his pension via the US payroll because he may become liable for US tax on all his income;

· Delphi have not explained why Mr Morgan’s pension could not be paid in the UK;

· Mr Morgan was no longer living in the US when Delphi started paying his pension in April 2007 and this led to delays throughout 2008 and 2009.

*This is a reference to an e-mail from Watson Wyatt to Mr Morgan, dated 15 September 2006. In answer to a query from Mr Morgan relating to the calculation of a lump sum, Watson Wyatt said that the Delphi Scheme’s and the Executive Plan’s rules had not been amended to reflect the changes in legislation and did not permit the post A Day method of calculating the lump sum.

Response on behalf of Delphi

18. The response made on behalf of Delphi is summarised as follows:

· Mr Morgan does not and cannot complain that he has not received the benefits due to him; he has received and continues to receive his full entitlement;

· his complaint rests solely on the form in which the benefits are provided;

· the benefits set out in the August 2003 letter reflected the limits that HMRC then applied and those limits applied for the entirety of Mr Morgan’s employment with Delphi (February 1999 to July 2005);

· Mr Morgan is arguing that his benefits should be interpreted and adjusted in accordance with the tax regime which applied from April 2006, i.e. after he had left Delphi’s employment;

· Delphi is only required to provide benefits in accordance with the HMRC limits which applied and were in the contemplation of the parties in August 2003;

· in Investors Compensation Scheme Limited v West Bromwich Building Society [1998] All ER 98, Lord Hoffmann said,

“The meaning which a document (or any other utterance) would convey to a reasonable man is not the same thing as the meaning of its words. The meaning of words is a matter of dictionaries and grammars; the meaning of the document is what the parties using those words against the relevant background would reasonably have been understood to mean.”

· Mr Morgan’s interpretation of “to the maximum extent permissible by the Inland Revenue” is too narrow;

· it is clear from the August 2003 letter that Delphi and Mr Morgan intended to agree a benefit structure by reference to a particular tax regime;

· it would have been absurd for Delphi to place itself under an unlimited obligation to monitor and adjust Mr Morgan’s benefit entitlement for evermore;

· in Lewis v Pensions Ombudsman and others [2005] EWHC 103 (Ch), Lawrence Collins J dismissed an appeal from an Ombudsman’s determination that a promise made under the 1987 tax regime should not be interpreted as referring to the 1989 tax regime. He said,

“The matrix or surrounding circumstances plainly point to the conclusion that the parties had, or should be regarded as having, the 1987 regime in mind.”

He went on to say,

“... although the details of the new Inland Revenue limits had been published, STC had no obligation to change the Scheme rules, and Mr Lewis had no right for the 1989 regime to apply. If the 1989 Agreement was to have the meaning for which Mr Lewis contends, it would have had to spell it out in much greater detail.”

· it was always in the nature of the promise made to Mr Morgan that any part of his benefits above the HMRC limits applicable in 2003 would be provided directly by Delphi and are, therefore, linked to the solvency of the company;

· the e-mail from Watson Wyatt did not suggest or promise that Mr Morgan’s benefits would be adjusted to reflect the new HMRC limits; it addressed some of the overriding aspects of the new regime, such as the annual allowance.

Conclusions

19. In 1999, Mr Morgan was told that his pension benefits would be provided from three sources: the main Delphi Scheme, the Executive Plan and an unfunded arrangement. Although Mr Morgan now seeks to argue otherwise, I do not find it unreasonable to assume that he was content with this arrangement because he counter-signed and returned the relevant document and his contract of employment. I find it improbable that Mr Morgan would have been willing to countersign a document which did not accurately reflect the terms he had agreed with his employer without obtaining further written clarification.
20. The 1999 document stated that Mr Morgan would be notified of his benefits by letter. I emphasise ‘would be’ because Mr Morgan argues that the basis of his agreement with Delphi is not the letter sent to him in August 2003, but the letter sent to him in January 1999. However, it seems more likely, from the wording used, that the January 1999 document was referring to a letter/document yet to be written rather than previous correspondence.
21. The 2003 letter (which Mr Morgan also says he countersigned, but did not agree with) states that Mr Morgan’s benefits will be provided from the approved schemes (the Delphi Scheme and the Executive Plan) to the maximum extent permissible by the Inland Revenue and that Delphi would pay any balance which could not be paid from the approved schemes. At the time that letter was written, the approved schemes could provide a maximum pension of 2/3rds of Mr Morgan’s capped salary at normal retirement age (less retained benefits). The balance to be provided by Delphi consisted of the pension benefits relating to the difference between Mr Morgan’s actual salary and his capped salary. If he wanted to retire before normal retirement age, his benefits would be subject to the N/NS x ²/3  x Final Pensionable Pay x Reduction Factor – Retained benefits formula. This was all spelled out in the document, which Mr Morgan countersigned.
22. When Mr Morgan left Delphi in 2005, the 1989 benefit limits still applied to his Delphi Scheme and Executive Plan benefits. Watson Wyatt calculated the early retirement benefits on the N/NS x ²/3  x Final Pensionable Pay x Reduction Factor – Retained benefits formula, as set out in the 2003 letter. Delphi agreed that Mr Morgan should receive his benefits before his normal retirement age in accordance with the compromise agreement they had signed. His benefits were backdated to the date he left employment. The only departure from the 2003 letter so far appears to be that Delphi are currently paying the whole of Mr Morgan’s pension under the terms of the compromise agreement instead of just that part of it relating to his capped salary coming from the Delphi Scheme and/or the Executive Plan. The Delphi Scheme and the Executive Plan are due to pay their part of Mr Morgan’s pension from his 62nd birthday.

23. Whilst I can understand Mr Morgan’s desire to ensure that as large a part of his pension as possible is paid from the Delphi Scheme and the Executive Plan because they offer a greater degree of security, I find that the 2003 letter should be read in the light of the circumstances which prevailed at that time. At the time he signed the 2003 letter, Mr Morgan (and Delphi) could only have had in mind the 1989 Inland Revenue limits. Both parties could only have taken the phrase “to the maximum extent permissible by the Inland Revenue” to have been referring to the 1989 tax regime.
24. I accept that the Government had issued a consultation document on simplifying the pensions tax regime in December 2002. However, the period for consultation had only just ended and the Government had not yet published its response. The changes which were to take effect from April 2006 were not confirmed until the 2004 budget and (unlike those in the Lewis case) could not have formed part of the matrix or surrounding circumstances of the agreement between Delphi and Mr Morgan. At most, the parties might have been aware that it was proposed to modify the tax regime. However, if, as Mr Morgan seeks to argue, the agreement was reached in 1999 then this only serves to strengthen my view that the parties had in mind the 1989 regime. Had it been intended that the agreement would be subject to future review in the light of any subsequent legislative changes, this would have to have been clearly spelled out. The link between part of Mr Morgan’s pension and the solvency of the company was there from the outset and something he agreed to as far back as 1999.
25. I have been invited by Mr Morgan’s representative to make an exception to the general rule, which excludes the use of evidence concerning what was said in the course of negotiating an agreement, in determining what the agreement means. However, I do not see that this helps Mr Morgan. The evidence in question simply confirms that Delphi was willing to try and match the benefits Mr Morgan would receive under his previous pension scheme. However, Delphi could not agree to do this through its approved schemes alone because the Inland Revenue limits did not allow this. It, therefore, agreed that it would also provide unfunded, unapproved benefits.
26. I have also been asked to apply the contra proferentum rule in Mr Morgan’s favour. However, it would only really be appropriate for me to do so if I found that there was ambiguity in the phrase upon which Delphi sought to rely. However, I do not find that the phrase “to the maximum extent permissible by the Inland Revenue” is ambiguous once the background to the agreement is taken into account,
27. With regard to Mr Morgan’s complaints about the delay in paying his benefits, these have now been resolved and he has received the full amount due. Mr Morgan has also complained about the way in which his benefits were paid (that is, via Delphi US). However, there was no agreement by Delphi to pay Mr Morgan’s benefits in a particular way. There is no requirement that Delphi pay the benefits in such a way as to minimise Mr Morgan’s tax liability. I acknowledge that Mr Morgan’s preference was for the payments to be made in the UK, but in the absence of any agreement by Delphi or any requirement that it do so, I do not find maladministration in the way Mr Morgan’s pension was paid.

JANE IRVINE 

Deputy Pensions Ombudsman 

31 March 2011 
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