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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mrs J Woolvine

	Scheme
	NHS Injury Benefit Scheme (the Scheme)

	Respondents
	NHS Business Services Authority (NHSBSA)


Subject

Mrs Woolvine says that her application for Temporary Injury Allowance (TIA) was wrongly refused on the basis that her injury was not wholly or mainly attributable to the duties of her NHS employment.
The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld because on the basis of the medical opinion considered by the NHSBSA, the decision cannot be considered to be perverse.
DETAILED DETERMINATION
The Scheme's Regulations (as relevant):

1. Regulation 3 (Persons to whom the regulations apply) of the NHS Injury Benefits Regulations 1995 (the 1995 Regulations) provide:

“(1)... these Regulations apply to any person who, while he-



(a)is in the paid employment of an employing authority;



(b)...

... sustains an injury, or contracts a disease, to which paragraph (2) applies.
(2)
This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person's employment and which is wholly or mainly attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if-

(a)it is wholly or mainly attributable to the duties of his employment; ...
Material Facts

2. Mrs Woolvine was employed by Mersey Care NHS Trust (the Trust) as a catering assistant. She was employed by the Trust from 1998 until 16 September 2008 when her employment was terminated on medical grounds. 
3. On 23 October 2005, Mrs Woolvine reported an injury which had occurred that day whilst she was carrying out her normal duties. The accident report form says that she received an electric shock when she plugged a floor buffer into an outlet socket. 

4. Mrs Woolvine went on sick leave the following day and returned to work on 6 December 2005.
5. On 15 May 2007, Mrs Woolvine went on long term sick leave suffering from lower back pain. She did not return to work.
6. On 7 June 2007, Mrs Woolvine was referred to the Trust’s occupational health department (OH) to assess her ongoing absence from work. In his report, dated 22 August 2007, the OH physician said that Mrs Woolvine’s condition was improving and she hoped to return to work in the following three weeks. The report included the following statements:
“She has a 20 year history of recurrent back pain which has been worse over the last couple of years with occasional painful muscular spasms following an electric shock in 2005…
She does have an underlying condition that may affect her ability to provide regular and effective service in the short term. It is currently too soon to say whether or not this would be permanently…”
7. On 9 January 2008, Mrs Woolvine applied for TIA. NHSBSA referred the application to their medical advisers, Atos Healthcare (Atos), along with Mrs Woolvine's GP records and other medical evidence, which included: 

· A report, dated 9 June 2007, from Mrs Woolvine’s Consultant Orthopaedic and Spinal Surgeon which said that Mrs Woolvine had significant pain but he did not know where it arose from and therefore he suggested an MRI scan. 
· A report, dated 29 September 2007, from Mrs Woolvine’s Consultant Orthopaedic and Spinal Surgeon’s Registrar which said that the diagnosis following the MRI scan was degenerative disc disease in the lower lumbar spine. The report also said that Mrs Woolvine had been getting peculiar symptoms around the rest of her spine which she felt was related to the electric shock she received in 2005. The Registrar stated that these symptoms were improving slowly and he thought they were related to the spasms Mrs Woolvine was getting in her lower back. 
· A report, dated 1 February 2008, from Mrs Woolvine’s Consultant Clinical Neuropsychologist which said that Mrs Woolvine had suffered with low back pain since the age of 19 and that her psychometric profile indicated a moderate to severe degree of depressive symptoms.
8. NHSBSA, having consulted its medical advisers, issued its first decision to Mrs Woolvine on 18 March 2008. The letter stated:
“The Scheme’s medical adviser has commented:
“This woman has claimed temporary injury allowance on the basis of an electrical injury received on 23.10.05. Her GP records along with the specialist’s reports have been reviewed. It is clear from these that she has suffered from back problems for a very considerable number of years. She has been extensively investigated and treated for identified degenerative changes in her back. There have also been other unrelated issues, which have significantly impaired her ability to attend work, in the past. Whilst the injury may have aggravated her back pain, any effects would have recovered fairly quickly, and been eclipsed by the ongoing degenerative disease in her back.

Her ongoing disability is mainly attributable to the underlying degenerative disease.”

9. Mrs Woolvine appealed against the decision not to award her TIA and provided new evidence from the Trust’s OH physician. The OH physician’s report, dated 17 March 2008, stated that Mrs Woolvine had been unwell since the electric shock she received in October 2005 but that prior to the index event she had little in the way of medical problems or time off work. The letter also said that Mrs Woolvine had developed fibromyalgic syndrome and that since the incident she was a psychologically changed person.  
10. NHSBSA issued its first appeal decision on 17 June 2008. The letter stated:
“The medical advisers have offered further comment as follows: 


“…The index event occurred on 24 October 2005 when Mrs Woodvine sustained an electrical injury. The sickness record shows this period of absence commenced on 15/05/07. She has been referred for Specialist evaluation of her chronic painful symptoms and the following diagnoses have been established:

· Fibromyalgia
· mild degenerative disc disease of the lumbar spine, as  confirmed on MRI investigation.

The Pain Specialist also identified on 01/02/08 a moderate to severe degree of depressive symptoms. The Occupational Physician indicates in the 17/03/08 letter that Mrs Woodvine had little in the way of medical problems or time off work prior to the index event. This is not consistent with other medical evidence in the file:

· the letter from the Pain Management Programme, dated 7/2/08, refers to chronic low back pain since age 19
· absence from work with back pain in 2003 and again in 2004
· GP consultation on 06/07/04 with low back pain and again on 29/03/05, ‘low back pain, upset, struggling…refer to physiotherapist’ indicating ongoing problems prior to the index event
· diagnosis of anxiety and depression on 22/11/04, requiring anti-depressant treatment, and associated absence from work until 01/02/05.

It is advised that the relevant medical conditions have a constitutional basis and cannot be wholly or mainly attributed to the duties of Mrs Woolvine’s NHS employment…” 

11. On 11 July 2008, Mrs Woolvine appealed once more against NHSBSA’s decision not to award TIA. She provided a report, dated 10 June 2008, from a Consultant Specialist in Back Pain Management. The report, which had been commissioned by Mrs Woolvine’s solicitor in connection with a litigation claim for damages against the Trust, concluded “It is difficult to give a physical explanation for her widespread pain syndrome but the initiating trigger, in the absence of any other information, appears to be the electric shock.”
12. NHSBSA sought further advice from Atos who suggested an independent report should be obtained from an expert in Rheumatology. The Consultant Rheumatologist’s report, dated 11 December 2008, concluded:

“…In answer to your questions I think the diagnosis here is one of a severe form of fibromyalgia and the problem has been triggered by the electric shock that she sustained in October 2005…We are all aware that fibromyalgia and back pain can co-exist and the majority of fibromyalgia patients have some element of chronic back pain and vice versa.

…In my opinion, the electric shock was a trigger for the fibromyalgia but I didn’t think that it is wholly responsible and I would not regard it as the main cause of the condition….”
13. On receipt of the report dated 11 December 2008 NHSBSA sought clarification from the Consultant Physician and Rheumatologist who provided the report dated 11 December 2008. He responded on 19 February 2009 reaffirming that “this patient has a pre-morbid personality which makes her susceptible to pain disorder. The index incident acted as a trigger causing the fibromyalgia to become prominent and further progression followed the natural cause of fibromyalgia disorders.” 
14. NHSBSA issued its second appeal decision on 1 August 2009. The letter stated:
“The Scheme’s medical adviser has commented,
…It is assessed therefore that even if one accepts this susceptible persons as one finds her, with a tendency to fibromyalgia, the prior influences on her of the chronic back pain as referred to in the memo of 25 July 2008 are more likely than not to be the important factors.   Of course the applicant perceives it differently, but the facts of the case point to a different weighting of attribution in favour of her chronic back condition being the main factor. The already pre-existing low back pain and illness behaviour worsened after the electric shock incident. It is therefore more in line with the facts to align the origin of the fibromyalgia with the back condition and illness behaviour rather than the electric shock incident…”

Summary of Mrs Woolvine’s position  
15. All the medical evidence states that the fibromyalgia was triggered by the accident and is the reason why she is unable to work in any capacity. None of the supporting documentation has been taken seriously.
16. The OH physician supported her claim from the time she first applied for TIA. 
Summary of NHSBSA’s position  
17. NHSBSA has considered Mrs Woolvine’s application properly, weighing all relevant evidence appropriately, and after using the correct test, asking the correct people the correct questions, has arrived at a decision that is not perverse and is one that any other person would reasonably do so in the same or similar manner. 
Conclusions

18. The relevant Regulation applies where the injury sustained is wholly or mainly attributable to NHS employment. Determining whether this is so is a question of fact for the NHSBSA. 
19. NHSBSA considered Mrs Woolvine’s application three times in total – following the initial application and two more times on appeal. NHSBSA had before them Mrs Woolvine’s OH reports, GP notes and various specialist reports. On each occasion the advice from NHSBSA's medical advisers was that Mrs Woolvine had pre-existing problems in her back. 
20. At the time of the initial consideration the medical adviser referred to Mrs Woolvine having suffered with back problems “for a very considerable number of years” and concluded that the accident at work had exacerbated those pre-existing problems. At the first review the medical adviser said the pre-existing problems were constitutional and not attributable to Mrs Woolvine’s NHS employment and on the final review the medical adviser considered that the pre-existing low back pain had worsened after the accident and opined that the fibromyalgia had not originated from the electric shock incident.
21. Some evidence of a pre-existing condition does not either necessarily or probably mean that Mrs Woolvine’s work is not wholly or mainly the cause of her present incapacity. It would be wrong for NHSBSA and its advisers to proceed on the assumption that, just because there was evidence of pre-existing degeneration, this was an automatic barrier to Mrs Woolvine meeting the TIA criteria. Regulation 3(2) refers to an injury sustained "in the course of the person's employment" and in my view is capable of a wider interpretation. There may well be a single or multiple "incidents", which precipitate the claim, but the "injury" may equally have been sustained over a period of time as a result of the cumulative effect of the person's employment.

22. Rather than considering "incidents" alone, it was necessary for NHSBSA to consider that cumulative effect of the nature of Mrs Woolvine’s duties. NHSBSA needed to satisfy themselves that the fibromyalgia and degeneration present in Mrs Woolvine’s back prior to the incident on 23 October 2005, the presence of which has led to Mrs Woolvine’s claim being rejected, was not itself a result of her duties over the period of her NHS employment. 
23. NHSBSA’s medical advisers gave NHSBSA medical reports and opinions at each stage of the appeal process. They explained why Mrs Woolvine’s back problems could not be considered to be wholly or mainly attributable to her NHS duties and referred to appropriate specialist reports which indicated pre-existing degenerative back disease that was apparent many years before she was first employed by the Trust. In the circumstances and on the evidence I see no justifiable grounds for me to find that NHSBSA’s decision not to award Mrs Woolvine TIA from the Scheme is perverse.
24. For the reasons given above I do not uphold Mrs Woolvine’s complaint.

TONY KING 

Pensions Ombudsman 

4 October 2010 
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