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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant:
	Mr M W Skinner

	Scheme:
	The National Health Service Injury Benefit Scheme (the Scheme).

	Respondent:
	The National Health Service Business Service Authority (the Authority).


Subject

Mr Skinner’s complaint is that the Authority has wrongly refused his application for Permanent Injury Benefit (PIB) from the Scheme because it continues to apply an incorrect test.
The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld because the Authority has relied upon the advice of its medical advisers when considering Mr Skinner’s application for PIB.  The Authority has reached its decision in a proper manner and the decision cannot be considered to be perverse. 

DETAILED DETERMINATION

Scheme Regulations
1. Regulation 3 of the National Health Service (Injury Benefits) Regulations 1974 as amended by The National Health Service (Injury Benefits) Amendment Regulations 1985 provides,
“Person to whom the regulations apply
3
(1)
Subject to regulation 14, these regulations shall apply to any person who, while he–

(a)
is in the paid employment of an employing authority for the whole or for part only of his time; or

(b)
is a practitioner; or

(c)
holds an appointment with an employing authority the terms of which declare it to be honorary; or

(d)
hold an appointment as a member of such body, constituted under the National Health Service Act 1946 or the National Health Service Reorganisation Act 1973 or the National Health Service Act 1977, as the Secretary of State may approve,

sustains an injury, or contracts a disease, to which paragraph (1A) applies.

(1A)
This paragraph applies to an injury which is sustained, and to a disease which is contracted, in the course of the person’s employment and which is attributable to his employment and also to any other injury sustained (and similarly to any other disease contracted) if–

(a)
it is attributable to the duties of his employment;

(b)
it is sustained while, as a volunteer at an incident or emergency, he is providing health services which his professional training and code of conduct would require him to volunteer; or

(c)
it is sustained while he is travelling as a passenger in a vehicle to or from his place of employment with the permission of the employing authority and if in addition–

(i)
he was under no obligation to the employing authority to travel in the vehicle but, if he had been, the injury would have been sustained in the course of, and have been attributable to, his employment, and

(ii)
at the time of the injury the vehicle was being operated, otherwise than in the ordinary course of a public transport service, by or on behalf of the employing authority or by some other person by whom it was provided in pursuance of arrangements made with the authority”.

Material Facts

2. Whilst working for an unconnected employer, Mr Skinner had an industrial accident on 19 September 1980.  His employer applied for and he was awarded from the State disablement benefit under the Industrial Injuries provisions for injury to his neck and left shoulder.  

3. Mr Skinner was employed by Waltham Forest Health Authority.  His employment commenced on 7 September 1987 and his role initially was a Unit Fire Officer and then, from September 1990, Fire and Support Manager (Hotel Services).  He says he underwent a health screening and was considered fully fit for the position.
4. Mr Skinner says that his injury occurred in July 1993 whilst carrying equipment from his car into a hospital.  He says this injury damaged his vertebral discs L4/5 and L5/S1 through lifting and carrying heavy equipment used in fire safety lecturers and staff safety training, namely fire extinguishers and TV/video equipment.  No accident report is available.  
5. Mr Skinner went off sick (from later evidence this seems to have been in December 1993).  Unlike after the previous accident in 1980, Mr Skinner says he did not claim from the State for an Industrial Injury because he was not advised that he was able to make such a claim.  He had been receiving full pay during his period of sickness.
6. Near the end of 1993 Mr Skinner’s employer changed from Waltham Forest Health Authority to Forest Healthcare NHS Trust (the Trust).

7. Part one (of three) of an application form for ill-health retirement was completed by the Trust on 24 June 1994.  In answer to the question “Is the present incapacity due to an injury or disease connected with the duties of NHS employment” a tick has been put in the “No” box by the employer.  Sickness absence is shown for various periods from 26 April 1989, but of relevance to this matter are the periods recorded from 29 December 1993 to 6 March 1994 and from 19 April 1994 to 30 June 1994.  The nature of the illness is not shown / stipulated for any of the sickness absences.
8. On 1 September 1994 the Trust partly completed a “Change-over Form” (SSP1) designed to manage the transfer from Statutory Sick Pay to Sickness Benefit or Invalidity Benefit.  The Trust could not pay Mr Skinner Statutory Sick Pay after 27 August 1994, even though the Trust carried on paying him.  This form was divided into 11 parts which Mr Skinner had to complete.  Mr Skinner signed it in part 9 on 3 September 1994.  In part 3 (about your sickness) Mr Skinner answered the question “Do you think you are sick because of an accident at work?” by ticking the “No” box.  Mr Skinner now says this was a mistake by him.  He stated his illness as Prolapsed Disc Syndrome and has subsequently been in receipt of Invalidity Benefit and Disability Living Allowance.
9. Mr Skinner completed part two of the application form for ill-health retirement on 27 September 1994, with the Trust’s Occupational Health doctor, Dr Howlett, completing part three on the same date.  The diagnosis was L5/S1 disc lesion on MRI scan.
10. On 17 October 1994 the Authority’s medical advisers recommended that Mr Skinner should retire on grounds of ill-health based on him suffering from a lumbo-sacral disc lesion.

11. Dr Howlett wrote a ‘To Whom It May Concern’ letter on 18 November 1994 saying Mr Skinner had been unable to work as a Fire Officer for many months prior to his referral to Mr Chowdhary, Consultant Neurosurgeon at the Royal London Hospital where he was seen in July 1994.  Following a MRI scan, Mr Chowdhary had noted a disc bulge at L4/5 but in fact no actual disc protrusion.

12. On 25 November 1994 the Trust wrote to Mr Skinner telling him that his application to retire on ill-health grounds had been accepted by the Authority.  Mr Skinner’s employment with the Trust ended on 10 February 1995, when he was aged 38 years and 10 months, and from that time he has been receiving pension benefits from the NHS Pension Scheme.
13. In 2008, the Authority ran a publicity campaign inviting former employees who had worked for the NHS between November 1985 and 31 March 1998 to make a PIB application for any injury or illness which they had suffered at work between these dates.  The literature said that a recent review had shown that some people who could have made a claim in the past did not do so because they did not have the right information.

14. Mr Skinner subsequently applied for PIB from the Scheme.  He completed an application on 25 January 2008, which the Authority received on 29 January.  He stated his injury was sustained in July 1993 though he could not give an exact date as he was required to surrender his diary so another Fire Officer could continue with his appointments during his extended period of sickness absence.  He wrote injury was sustained to vertebral discs L4/5 and L5/S1.
15. The Authority told Mr Skinner that claims were assessed in two stages.  The first stage was to determine whether the claimant was a current or former NHS employee who had suffered a work‑related injury or illness during that employment.  On 20 May 2008 the Authority wrote to Mr Skinner telling him the first stage of his claim had been successful.  It said his application was moving to the second stage which involved his claim being passed to its medical advisers, Atos Healthcare (Atos), who would consider his claim in two parts; firstly to consider whether he had suffered an injury or contracted a disease that was attributable to the duties of his NHS employment and if that test was agreed, then to consider whether he had suffered any permanent loss of earning ability (PLOEA) and, if so, how much.

16. In its letter of 19 July 2008 to Mr Skinner, Atos requested he complete certain forms and supply any accident reports, details of any witnesses or any DWP papers that may support his written statements.
17. On 22 July Mr Skinner gave his consent for the Scheme to obtain from his employer, treating doctors or local Department for Work and Pensions (DWP) office details of any evidence used for accident declaration and/or disablement benefit assessment.  Extracts from the form he completed at that time said,

“I have been receiving treatment for disc prolapse at L5/S1 and L4/5 with early problems encountered at levels C5/C6 and C6/C7.

MRI scans show evidence of advanced degenerative osteo arthritis to the spine.

…

During the summer of 1993 I started to experience severe low back pain which progressively worsened until December 1993 when I started sick leave.”
18. Atos wrote to the DWP on 9 August 2008 as it understood Mr Skinner had submitted a claim to them.  It requested a copy of the DWP’s papers and provided Mr Skinner’s consent.

19. Atos also wrote to Mr Skinner’s GP on 12 August 2008 and requested a copy of Mr Skinner’s medical records, in particular relating to his back condition.
20. On 2 September 2008 the DWP replied to the Authority saying that, although Mr Skinner had given his consent, it was its policy in these circumstances to issue one copy of the personal information to the customer (Mr Skinner) only.  Consent could not be considered fully informed, as Mr Skinner may not be exactly aware of what information was held.  It had therefore sent the computer and clerical records and medical file to Mr Skinner.

21. On 5 September 2008 Mr Skinner wrote to the Authority and forwarded the information he had received from the DWP, which the Authority received on 8 September.  This information included:

· Incapacity for work questionnaires (Forms IB50) completed/signed by Mr Skinner on 19 April 1995; 15 July 1997; 6 August 1999; 30 January 2002 and 31 March 2007.
· Incapacity for Work (Form IB 113-DLS) issued on 28 September 1999 and completed by his GP on 13 October 1999.

· District worksheets giving scores for the ‘all work’ test or for the personal capability assessment.

· An undated report from Mr Skinner’s hospital consultant, Mr Huneidi, which is date-stamped as being received by the DWP’s Benefits Agency on 22 April 2002.  Mr Huneidi confirmed seeing Mr Skinner on 6 March 2002 and that this patient had presented to his predecessor, Mr Sutcliffe, in 1994 with lumber back and lower limb pain.  Treatment had been given in January 1998 for a lumbosacral L5/S1 anterior decompression and fusion.  MRI scan results at November 2001 (cervical spine) and February 2002 (lumber spine) were given.  For the lumber spine, the MRI showed the L5/S1 disc replacement and moderate degenerative changes at L4/5 but no nerve root compression.  In the section headed “any other details that might help the tribunal” Mr Huneidi also said,

“Disc prolapse is usually due to degenerative spinal problems with acute exacerbation secondary to either trauma or physical exertion.”
22. Information given by Mr Skinner on the IB50 Forms about his illness or disability was as follows:

IB50 form dated 19 April 1995

“Actual diagnosis still not yet determined.  Have been treated for prolapse disc L4/L5 but following an MRI scan no prolapse disc was evident.  Disc bulge was observed L4/L5.  Consultant has advised …”

IB50 form dated 15 July 1997
“Prolapse disc L4/L5.
Prolapse disc L5/S1 with root compression.
Damage to Ligaments in the back.
Advanced OsteoArthritis of the spine.”

IB50 form dated 6 August 1999
“July ’94 fractured spinal vertebrae with prolapsed discs L4/L5 and L5/S1.

Resulting MRI scan revealed advanced degenerative osteo-arthritis of the spine”

23. Mr Skinner’s GP provided the Authority with copies of correspondence dating from 29 April 1957 to 24 February 2006 (of which over forty items post‑date July 1993), printouts of the GP’s computerized records and Lloyd George medical record cards from April 1957 when Mr Skinner was just one year old.
24. After numerous requests in August, November, December 2008 and January 2009 from Atos, the Trust’s Occupational Health Unit confirmed on 14 November 2008 and the Trust’s outsourced third party payroll and pensions administrator (University Hospitals Birmingham NHS Foundation Trust) confirmed on 22 January 2009 that they no longer held any records for Mr Skinner.
25. On 18 February 2009 Atos reported to the Authority.  Atos said:
“An assessment of this case has been conducted in accordance with the NHS Injury Benefits – LEAP 2008 Terms of Reference.

… The injury benefit considerations commence with an application on 25.01.2008 and the evidence consists of Disability Living Allowance documents, Form AW33E as well as photocopy extracts of his GP notes and information supplied by the applicant.

He has claimed that he suffered a back injury lifting heavy equipment while performing his duties in the NHS in July 1993.  No specific accident reports are held on file, no entries in his GP notes relate to a back injury in 1993 and his first recorded sick leave after this claimed incident commenced on 29.12.93.  His medical records show that he had been seen by a specialist in 1981 for investigation of back pain.  Later MRI studies showed that he had degenerative changes in his cervical and lumbar spine.  On the balance of probabilities his back problems are due to constitutional disease of the spine.

It is therefore assessed that there is not any contributory causal connection (which need not be the sole, dominant, direct or proximate cause and effect) between the injury/condition(s) applied for and the NHS employment in this case:

· as interpreted by the Pensions Ombudsman in his Determination M00034 (Rutherford) on 11th July 2003, and as accepted by the Department of Health, and/or

· as interpreted by the Department of Health in relation to aggravation and injury by process.

It is advised that this applicant’s back injury does not meet the relevant attribution test in accordance with the Terms of Reference”.
26. In the “Rutherford” case referred to, my predecessor had said,

“In Walsh v Rother District Council [1978] 1 All ER 510 at 514 (a case which was affirmed on appeal and has been applied in other contexts), the court had to decide whether loss of employment was “attributable to” a cause.  The court said:

‘Suffice it to say that these are plain English words involving some causal connection between the loss of employment and that to which the loss is said to be attributable.  However, this connection need not be that of a sole, dominant, direct or proximate cause and effect.  A contributory causal connection is quite sufficient.’
In Regulation 3(2), as it applies to this matter, the employment does not have to be the sole, dominate or direct cause of the injury in question.  It suffices if the employment is one of a number of causes of the injury, and it need not be the main cause so long as it has a contributory causal effect.”

27. On 15 April 2009 the Authority wrote to Mr Skinner about the outcome of his application for permanent injury benefits.  It said it was unable to accept that his condition was attributable to his NHS duties and so his application was unsuccessful.  Having carefully reviewed the comments of its medical adviser the Authority said it had no reason to disagree with the view Atos had expressed and so it endorsed the conclusion that entitlement to PIB was not established.

28. The next day Mr Skinner instigated the Scheme’s Internal Dispute Resolution Procedure (IDRP).  His appeal letter of 16 April was acknowledged on 27 April 2009.  His grounds of appeal challenged five points, namely (1) no specific accident records (2) his first recorded sick leave of 29.12.93 (3) later MRI studies showed that he had degenerative changes (4) assessment that there were not any contributory casual connection and (5) as a result of that condition, the applicant must suffer a PLOEA.  The main points he made were:

· He insisted the incident had been recorded within the Accident Reporting Book but the site was sold for redevelopment and during an insurance claim in 2000 it was established that the records were transferred or filed during the closure period.  That was the fault of the Trust.
· He thought the injury was not serious enough to require sick leave.  It was also not possible to take immediate sick leave due to an extremely heavy workload during the transition phase of moving from a Health Authority into a Trust and should not be prejudicial to the outcome of his claim.  Initially he thought his injury was nothing more serious than a slight muscle strain.

· It was arguable that any case could be decided solely upon an assumption of probability.  Although the MRI scans ascertained a degenerative process taking place in the spine, those same MRI scans were unable to ascertain, prove or disprove when that degenerative process actually started.  The degenerative process may have started following the commencement of his NHS employment.  Further, even if a degenerative process had already begun before his NHS employment the requirement to regularly lift and carry heavy weights over long distances unaided and unassisted would only have served to exacerbate an unknown underlying medical condition.
· The literature issued in 2008 headed NHS Injury Benefit Review – Frequently Asked Questions stated before 1 April 1998 the injury (or disease) only had to be partly attributable to the duties of the person’s NHS employment.  Any qualified medical adviser would know that it would be very damaging for a person with a degenerative spinal condition to regularly lift and carry heavy weights over prolonged distances.  So it could be proven that, whether partly or wholly caused by the onset of a degenerative process in the spine, the nature of his duties could be considered a contributing factor in having subsequently suffered an injury.  Hence, his injury was attributable to his NHS employment.
29. On 30 April the Authority referred the matter back to Atos for guidance.
30. In response a different doctor from Atos said:
“The injury benefit considerations commence with an application on 25/1/08 and the evidence consists of the existing documents on file, and a further submission from the Applicant.

The issue in dispute is attribution.

…

Previous advice on his application was given in February ’09 and this was that the evidence indicated that degenerative spinal disease was the cause of long term back symptoms and incapacity.  He had been investigated for back pain prior to the claimed work injury, in 1981.  Mr Skinner has stated in his recent submissions that there was a specific incident at work recorded in the Accident Book.  He explains the delay in consulting his GP 5 months after the Incident as due to the fact he did not consider it serious enough to require immediate sick leave or rest and due to workload factors.  He thought he had sustained no more tha[n] a slight muscle strain.  He notes that there was a degenerative process found to be affecting his spine and he opines that his duties have been a contributing factor to his disability along with the degenerative process.

In the GP case records there is a Physiotherapy report of April ’94 referring to a history of acute on chronic low back pain and in August ’94 there is an Insurance report referring to acute lumber back pain for 3 weeks with a diagnosis of lumbar disc syndrome.  In the Ill-Health Application papers there is reference in September ’94 to a history of low back pain for 12 months with MRI findings of a disc lesion at L5/S1 said to be not suitable for surgery.  He did later progress to have surgery.

Whilst it is accepted that Mr Skinner experienced back symptoms in the course of his work during lifting tasks there is not documented evidence of a specific incident or series of incidents which have been likely to have caused a long term condition and incapacity.  It is likely that his duties brought on symptoms of pre-existing underlying degenerative spinal/disc disease, which, itself has not been caused by his work.
It is therefore assessed that there is not any contributory causal connection (which need not be the sole, dominant, direct or proximate cause and effect) between the injury/condition(s) applied for and the NHS employment in this case.  The decision to reject the application for permanent injury benefit PIB is upheld by assessment against the attribution test:
· as interpreted by the Pensions Ombudsman in his Determination M00034 (Rutherford) on 11th July 2003, and as accepted by the Department of Health, and/or

· as interpreted by the Department of Health in relation to aggravation and injury by process.

It is advised that this applicant’s back injury does not meet the relevant attribution test in accordance with the Terms of Reference”.
31. The Authority decided not to uphold Mr Skinner’s appeal and notified him of its decision in a letter to him dated 17 June 2009.  It said the issue that the Authority and its medical advisers must carefully consider in his case was whether on the balance of probability, having considered all the available medical evidence, his ongoing health problems involving his back were attributable to his NHS work.  The Authority considered in arriving at its recommendation that its medical advisers had fully taken into account all the available medical evidence.  The rationale they offered in support of their recommendation appeared reasonable to the Authority.  It acknowledged that lifting could cause increased symptoms of back discomfort however it was not the cause of his underlying medical condition and as such injury by process was not accepted.

32. Mr Skinner appealed on 18 June 2009.  He referred to the publicity material issued and, in particular, the ‘Frequently Asked Questions’ sheet.  That had said “Before 1 April 1998, the injury or disease only had to be partly attributable to the duties of the person’s NHS employment” and “From November 1985 to April 1998, applications for Injury Benefit were assessed under the wrong test.  The correct position was that to qualify claimants had to have sustained an injury or disease partly attributable to their NHS employment.  However during this period a stricter test was incorrectly applied whereby the claimant only qualified if he had sustained an injury or disease that was wholly or mainly attributable to their NHS employment”.  He asserted that the Authority was continuing to apply the incorrect test of “wholly or mainly” as referred to in the 2008 literature whereas the easier test of partly attributable applied to him.  He believed the Authority had incorrectly used the term “attributable” as opposed to the correct criteria of partly attributable.  It remained his submission that duties imposed on him served to exacerbate his previously unknown or undetected medical condition.  Also, he did not see any connection between a whiplash injury to his neck and his disc lesion at L5/S1 lumber region.  It was wrong of the medical adviser to make reference to such an accidental injury as a means of attempting to prove the presence of a known back problem prior to the dates as subsequently recorded on his medical records.  The whiplash injury had no bearing whatsoever to his current claim for PIB and as such all reference should be disregarded.  In a further letter dated 25 June 2009, Mr Skinner provided additional information (DHSS Form BI 132F) dating to 1981.  He also repeated submissions given in his letter of 18 June.
33. The Authority made another referral to Atos on 4 July 2009.  An extract of the comments/recommendation dated 24 July 2009 from a third doctor from Atos to the Authority said:
“An assessment of the IDR Stage 2 has been conducted in accordance with the NHS Injury Benefits – LEAP 2008, Terms of Reference, … 
…

The evidence consists of the existing documents on file, and a letter from the applicant outlining the reasons for the dispute.

The issue in dispute is attribution.

The applicant was retired on the grounds of ill health in 1994.  The certificate confirming eligibility for ill health retirement is dated 17/10/94.  The rationale for the award reads as follows “this officer is suffering from a lumbo-sacral disc lesion and will remain unfit for the bending and lifting involved in the post”.

Form AW33E was completed by the Occupational Health Physician on 27/09/94.  The information provided indicated that Mr Skinner had an L5/S1 disc prolapse, identified on a MRI scan.  Surgery was not appropriate.  No reference is made to any injury/injuries occurring at work and temporary injury allowance was not in payment.  A review of the sickness absence record identified a spell of absence from 29/12/93 – 06/03/94 reason not stated.  Long-term absence commenced on 19/04/94.  The employer stated that part of Mr Skinner’s job involved providing fire training, evacuation procedures etc which involved lifting, handling and manoeuvring heavy objects.  The core of the job was reported to be desk based.

The Applicant considers that the physical activities that he undertook as part of his employment have contributed to the development of the degenerative change in his spine and thus he considers that he is entitled to Permanent Injury Benefit as he meets the ‘attributable’ criteria in respect of injury by process.

GP records have been carefully reviewed.

There is no reference to any accident or injury occurring within the GP records until 1/9/00.  He consulted his GP because of continuing symptoms of back pain.  He told the GP that he developed acute symptoms of back pain in July 1993 after lifting a fire extinguisher, a projector and a TV.  He continued to work despite the pain because he could not afford to take time off.  A letter is reported to have been sent to all staff stating that if they took any time off work they would not be employed when the hospital status changed to that of a Trust.

He told the GP that the pain deteriorated and he had a home visit from the GP on 04/01/94 following this visit he was signed off work.  Following this consultation the GP completed a report for an insurance claim; this report was based on what he had been told.  There is no contemporaneous evidence of any accident or adverse events occurring at work.  The GP who saw him on 17/01/94 and issued a medical certificate made no reference to any work related factors.  The Physiotherapist who assessed him wrote in her discharge letter dated 12/04/94 that the Applicant had “acute on chronic back pain”.
The Occupational Physician who completed the ill health retirement application made no reference to any injury or adverse events occurring at work.  Form SSP1 completed by the applicant on 3/9/94 in connection with an application for sickness benefit/invalidity benefit contains the following question “Do you think that you are sick because of an accident at work?” the response is “No”.

Information submitted by the Applicant in connection with claims for incapacity benefit in 1995, 1997 & 1999 all refer to “advanced osteoarthritis of the lumbar spine”.

Investigations have identified widespread degenerative changes in the spine – both lumbar spine and the cervical spine.  There is no evidence to suggest that these changes have been caused by work related activities.  Such changes are common in the population and are considered to be constitutional in origin.  It is accepted that work related activities may have resulted in symptoms of discomfort but that is not the same as accepting that the work related activities have caused the underlying condition to develop.

It is therefore assessed that there is not any contributory causal connection (which need not be the sole, dominant, direct or proximate cause and effect) between the injury/condition(s) applied for and the NHS employment in this case.  The decision to reject the application for permanent injury benefit PIB is upheld by assessment against the attribution test:

…

It is advised that this applicant’s degenerative musculoskeletal condition does not meet the relevant attribution test in accordance with the Terms of Reference.

34. On 20 August 2009 the Authority gave its decision under the second stage of the IDRP.  The Authority did not uphold his dispute.  The Authority accepted that at arriving at her recommendation Dr Chapman had fully taken into account all of the available medical evidence presented in support of Mr Skinner’s claim.  The rationale offered in support of the latest recommendation also appeared reasonable to the Authority.
Summary of Mr Skinner’s position
35. He contends his injury resulted from a lifting/carrying incident in July 1993 from which he retired.  On the day in question he felt pain in his lower spine region.  It was impossible for him to take sickness leave at that time because (i) a directive had been issued that sickness absence would be considered detrimental in staff being successfully appointed to the Trust posts being created and (ii) he had assumed the duties and responsibilities of another fire safety officer who had retired so he was expected to do the work of two people and was working over 100 hours per week.  He does not hold a copy of that directive. Over the course of the following weeks and months this pain started to become debilitating and it was not until December 1993 when he was able to take any leave.
36. The Authority contend that no evidence is available to support his claim that his injury was sustained during the course of his employment, and have continually attempted to discredit his claim by various means.  The inefficiencies and negligence of the Trust for not keeping adequate accident reporting records should not be detrimental to his claim.  As the medical evidence recorded proves the injury sustained was a disc prolapse which is consistent with a lifting/carrying injury his case that an injury had in fact occurred remains proven, whether recorded by the Trust or not.
37. His complaint rests upon a determination regarding “attributable to”.

38. The Authority are continuing to apply the incorrect test of attribution in respect of his claim based on “wholly or mainly attributable” whereas the applicable test should be “wholly or partly attributable”.  He believes the Authority is unlawfully denying him access to the receipt of benefit which he is entitled under the Scheme.  It is his belief the “wholly or partly attributable” test applies in his case, as supported by Walsh v Rother District Council (1978).  This ‘partly attributable’ is mentioned in the publicity material (Frequently Asked Questions) so if it is flawed the Authority are to blame for any incorrect information issued and for misleading claimants.
39. None of the notes or comments by Atos makes any reference to a disc prolapse being evident as the cited medical condition.  This is wholly detrimental and he considers this omission to be a disqualifying factor in his claim to the benefit of the Authority.  The numerous hospital tests proved irrefutably the existence of prolapsed discs, particularly at L4/5 and L5/S1.  Even a lay person with no or limited medical knowledge would know and accept that a disc prolapse, formerly known as a slipped disc, is most commonly the result of a trauma to the spine.
40. At no time prior to July 1993 had he received any form of treatment for a known back injury or condition, other than a whiplash injury to the neck in 1980/1.  The Authority’s attempt to disqualify his claim by saying a non-associated neck whiplash injury was a wholly spurious attempt to discredit his claim.  Their judgment is based on an unfounded and unproved ‘balance of probability’ unsupported by any known medical facts.
41. Only subsequent medical examinations (i.e. a MRI scan in 1996) discovered other spinal problems which have never concluded when those observed degenerative processes actually manifested themselves.  So no medical examinations have proven or disproven the known existence of any degenerative process either at the time of the claimed injury or prior to the claimed injury.  Also, Mr Huneidi’s report following the MRI scan of February 2002 only talks of moderate degenerative changes.
42. For the Authority to further say that his subsequent claims for sickness benefit entitlement from the State giving his condition as being advanced degenerative osteo-arthritis and not due to a back injury was due to subsequent medical examinations having revealed the presence of osteo-arthritis.  It would have been an offence to have knowingly submitted a claim for sickness benefit using outdated information, such as prolapsed discs, when there is a legal requirement to notify the DWP of any known material change to the medical condition.  Thus, it is wholly correct for his claims for Invalidity Benefit of 1995, 1997 and 1999 all to refer to advanced osteo-arthritis of the lumber spine.  Form IB 50, dated 10 June 1996, which is the one copy of such a form in his possession, does not mention the term “advanced osteo-arthritis” 
43. Whether or not a constitutional degenerative disease was already in existence at the time of the injury in July 1993, it is conceivable that the spine was weakened to an extent that the regular lifting and carrying of heavy equipment further served to cause a trauma event that was at the least partly as a result of his duties of his NHS employment.

44. Atos accepted his work-related activities may have resulted in symptoms of discomfort but say that is not the same as accepting that the work-related activities have caused the underlying condition to develop.  This wrongly assumes that an underlying condition was a known factor prior to the injury of 1993; it was not known, and has never been proven when this underlying condition first manifested itself.  This proves that the incorrect test of attribution is being applied.

45. Atos has conceded the fact that the regular lifting and carrying of heavy equipment would have served to exacerbate his back condition and serve to “cause discomfort”.  Since the Authority has referred to the Determination of M00034 (Rutherford) his comments follow as he feels it applies to his case.  Section 28 of the Rutherford determination stated the Authority had wrongly continually applied the wholly or mainly attributable test.  He contends that the continued use of the wholly or mainly attributable test as applied to his claim for PIB should also be set aside.  Section 31 stated it suffices if the employment is one of a number of causes of the injury, and it need not be the main cause so long as it has a contributory causal effect.  It could be argued that the nature of his duties over the preceding six years could have in itself have been a contributing factor to the deterioration of his spine.
46. With reference to Walsh v Rother District Council, he believes the court’s view was that “a contributory connection is quite sufficient” is adequate in itself in the successful determination of his claim for PIB.  It is therefore only necessary to prove a casual causal connection between the duties he was employed to do and the cause of the injury sustained.  This is supported by known medical facts in that a trauma to the spine causing disc prolapse to occur is clearly proven.  It is wholly incorrect and spurious to say an underlying medical condition already existed prior to July 1993.  This has no basis in fact.  Atos should be instructed to disregard all mention of a subsequent medical condition and be told to assess his claim on the basis of known medical facts as appertaining at the time of his injury and medical retirement.
Summary of the Authority’s position
47. A view has been reached that Mr Skinner’s claim to PIB fails because the injury upon which his claim is based is not attributable to the duties of his NHS employment.  Mr Skinner’s application does not therefore satisfy the requirements of Regulation 3 of The National Health Service (Injury Benefits) Regulations 1974 as amended.
48. The reasons for the rejection of his application for PIB are essentially those set out in its decision letters dated 17 June 2009 and 20 August 2009.

49. Where Mr Skinner’s complaint rests on his assertion that the Authority has considered his application by reference to the ‘wholly or mainly attributable’ test he is mistaken.  Neither is the test ‘wholly or partly attributable’ as described by Mr Skinner.

50. The test applied and referred to in its decision letters is ‘attributable’.

51. The Authority contends that its decision in respect of Mr Skinner’s application for PIB is neither perverse nor unjust.  Its examination has been conducted properly and in accordance with the statutory provisions of the Scheme.

Conclusions

52. This complaint is about whether Mr Skinner’s condition is attributable to his NHS employment.  It concerns the 2009 decision and later reviews on appeal.

53. Mr Skinner has referred to “wholly or mainly attributable to”, “attributable to” and “partly attributable to” at various times throughout his correspondence.  Whilst the publicity material and, in particular, one of the paragraphs in the ‘Frequently Asked Questions’ document does make reference to partly attributable, as highlighted by Mr Skinner, in the next paragraph it says the correct test (“attributable to”) for the period (from November 1985 to April 1998) is an easier test than the one that had been incorrectly applied (“wholly or mainly attributable to”).  For the avoidance of doubt, the Scheme Regulations govern how the Scheme should be run and, as they are relevant to this issue, they merely refer to the term “attributable to”.

54. Mr Skinner’s position, essentially, is that the requirements of his employment triggered the symptoms which subsequently resulted in his early retirement.

55. The crux of the matter is whether he had an underlying degenerative condition which was constitutional and which eventually gave rise to symptoms, perhaps following an aggravating event or events in the workplace – or whether his condition (and the resulting symptoms) was actually caused in any way by his job.
56. Regulation 3 of the Scheme’s Regulations applies when an injury is attributable to NHS employment.  Determining whether this is so is a question of fact for the Authority.  In reaching the decision, the Authority should ask the right questions, interpret the Regulations correctly, take into account all relevant but no irrelevant factors and not come to a perverse decision.  It is not for me to agree or disagree with the medical opinions formed by medical professionals.  I may only consider whether the final decision reached by the Authority was properly made and was not perverse; i.e. a decision to which no reasonable decision maker faced with the same evidence would come.

57. Regulation 3 requires Mr Skinner’s medical condition to have been caused by his occupation; it does not provide for the exacerbation of his medical condition, even if that exacerbation was mainly attributable to his occupation.

58. The question of causation was subsequently considered by the Authority on more than one occasion in its two appeal reviews.

59. Three Dispute Managers from the Authority have made decisions on Mr Skinner’s application and two appeals based on medical opinions from three different doctors from Atos.  In coming to its final decision the Authority sought advice from its own medical advisers.  This advice was based on a consideration of Mr Skinner’s GP notes, medical evidence gathered at the time of his ill-heath early retirement and information submitted to the DWP in connection with his claim for sickness and invalidity benefits.
60. The IB50 forms which Mr Skinner completed in 1997 and 1999 referred to “advanced osteo-arthritis” though that is not stated on the IB50 form completed by Mr Skinner in 1995.  Whilst Mr Skinner says this disease was not discovered until the MRI scan in August 1996 and the IB50 form completed by him on 10 June 1996 does not mention “advanced osteo-arthritis”, it does mention “osteo-arthritis”.  How Mr Skinner knew in June 1996 that he had osteoarthritis prior to the MRI scan and result is unclear.
61. The medical evidence, albeit collected after the date of the alleged incident, is sufficient to support a conclusion that his back condition is constitutional in nature.  GP notes refer to Mr Skinner complaining of backache in October 1988.  Osteoarthritis is a degenerative disease and the Medical Advisers were of the opinion that Mr Skinner’s symptoms were probably due to a degenerative origin.  For the purposes of measuring whether any injury was “attributable” the Authority rightly used the civil standard of proof (the balance of probabilities).

62. Mr Skinner argues that his condition is attributable to his NHS duties because Mr Huneidi, in his undated report which the DWP received on 22 April 2002, had written that disc prolapse was usually due to degenerative spinal problems with acute exacerbations secondary to either trauma or physical exertion.  Atos commented that they had not been able to identify a traumatic incident or series of incidents which might have caused a prolapsed disc.  In the absence of any record of a traumatic incident or series of incidents, I do not find that it was maladministration for the Authority to accept the advice it received from Atos.

63. The Authority has accepted the advice of its own medical advisers.  It is for the Authority to determine the weight it gives to each piece of available evidence and, unless there is a compelling reason why it should not, it may prefer the advice it receives from its own advisers.

64. In my view the Authority has properly considered the medical evidence.  I am also satisfied that the Authority had properly considered the extent to which Mr Skinner’s medical condition can be said to be attributable to his work, and that the conditions based on the medical evidence available cannot be said to be unreasonable.

65. I do not find that there has been maladministration in the way that the Authority has reached its decision not to grant Mr Skinner an injury benefit.  Whilst I fully appreciate Mr Skinner’s point of view on this matter, the Authority was entitled to rely on the medical opinion of its medical adviser and I see no justifiable grounds for me to find that the decision not to award PIB was perverse.

TONY KING 

Pensions Ombudsman 

15 March 2011 
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