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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mrs J Mullarkey 

	Scheme
	NHS Injury Benefit Scheme (the Scheme)

	Respondent
	NHS Business Services Authority (NHSBSA)


Subject

Mrs Mullarkey has complained about the NHSBSA’s refusal to award her an injury benefit from the Scheme.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the NHSBSA because in the course of Mrs Mullarkey’s employment she has to enter or exit her employer’s place of work.  Such an action causing an injury after a shift has finished could still be regarded as being sustained in the course of employment.
DETAILED DETERMINATION

The Scheme’s Regulations (as relevant):

1. Regulation 3 (Persons to whom the regulations apply) of the NHS Injury Benefits Regulations 1995 (the 1995 Regulations) provide:

“(1)
… these Regulations apply to any person who, while he–
(a)
is in the paid employment of an employing authority;

(b)
…

… sustains an injury, or contracts a disease, to which paragraph (2) applies.

(2)
This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person’s employment and which is wholly or mainly attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if– 

(a)
it is wholly or mainly attributable to the duties of his employment; …”
Material Facts

2. Mrs Mullarkey worked in Domestic Services, part of the Facilities Directorate, of the Rotherham General Hospital.  She was employed as a Domestic Assistant by The Rotherham NHS Foundation Trust (the Trust).
3. On 7 August 2007 Mrs Mullarkey reported an injury, which had occurred the previous evening at 19:00 hours, to her Domestic Team Leader.  An Incident Report Form was completed.  The description given on that form stated that as Mrs Mullarkey was using the exit door whilst going off duty she sustained an injury to her right hand/wrist.
4. Mrs Mullarkey was referred to her employer’s occupational health (OH) department as she had difficulty rotating her right wrist and it was causing her pain.  On 21 August 2007, Mrs Mullarkey gave a further account to the OH department that whilst going through the double exit door a colleague let the door go and she put her hand out to stop the door swinging back on to her.  She experienced jarring and twisting of the right wrist.  Mrs Mullarkey said she had been sent to Accident and Emergency (A&E) on 16 August and, after X-ray, she was told there was damage to her ligaments in her wrist.
5. Mrs Mullarkey went on sick leave on 20 September 2007 and did not return to work.

6. Having been referred in October 2007 by her GP to a specialist, Mrs Mullarkey underwent surgery in March 2008 for arthroscopy and debridement.
7. Mr Kocheta, Mrs Mullarkey’s Consultant Orthopaedic and Hand Surgeon, wrote on 12 May 2008 to the Medical Officer at her employer giving details of his findings and the surgery.  He said when Mrs Mullarkey was last seen on 28 March 2008 her discomfort had improved but was still significant.  Further surgery was a possibility and, if so, she would probably require at least three months off work.
8. Mrs Mullarkey’s contract of employment at the hospital was terminated on 28 August 2008.

9. On 2 September 2008 Mrs Mullarkey had further surgery for ulna shortening. 
10. An application for temporary injury allowance (TIA) under the Scheme was made by Mrs Mullarkey relating to sickness absence from 20 September 2007.  Included with the papers were submissions from the employer, Mrs Mullarkey, the incident report, OH letters and relevant GP records.  The NHSBSA’s medical advisers, Atos Healthcare (Atos), wrote to the NHSBSA on 15 October 2008 with a pre-prepared letter to Mrs Mullarkey.  Atos referred the matter to the NHSBSA as the decision was not a medical one.  The NHSBSA vetted and agreed the decision, and released Atos’ letter to Mrs Mullarkey telling her that they could not recommend entitlement to TIA because they were unable to conclude that she had suffered an injury that was wholly or mainly attributable to the duties of her NHS employment.  Atos also said:
“In terms of the incident on 06-08-2007, it is clear that it occurred after she had clocked off duty and at a staff entrance, where a heavy door slammed onto her right wrist.  There does not appear to be any doubt that her subsequent symptoms and the findings of the orthopaedic specialist of a combined tear of the triangular fibrocartilage complex with partial thickness central tear and also peripheral TFC tear with loss of tension, all occurred as a result of the index incident.  The arthritic changes in her right wrist are not however related to the incident.
Thus, there is little doubt that the subsequent absence from September 2007 was wholly attributable to the index incident.  However, as the applicant had already clocked off and was exiting the building it cannot be accepted that this constitutes the duties of her employment.  Activities that occur after clocking off are not part of the duties of employment.  Therefore it is assessed that the relevant medical condition of right wrist injury cannot be wholly or mainly attributed to the duties of her NHS employment”.

11. Mrs Mullarkey appealed against this outcome on 27 October 2008 and the Scheme’s internal dispute resolution procedure (IDRP) was formally instigated.  Atos were consulted once more and noted that there was no new evidence on the non medical criterion (attribution issue).  Atos gave further advice to reject the claim but it again enquired of the NHSBSA on 16 December 2008 that that was in order.  The NHSBSA did not uphold her complaint and wrote to her on 2 January 2009.  Its first stage decision was that, whilst it was evident that the accident happened albeit on work’s premises, it did not happen whilst Mrs Mullarkey was on duty.  The Trust had confirmed that Mrs Mullarkey had ‘clocked off’ at 7 p.m. and then she would have exited by the door less than 50 yards from the clock machine.  Consequently it could not accept the incident on 6 August 2007 as a relevant incident for injury benefit purposes.
12. A further appeal, dated 25 June 2009, was made by Mrs Mullarkey under the second stage of the IDRP.  In their reply of 29 July 2009, the NHSBSA dismissed the appeal.  It concluded that her claim did not meet the first part of the legislative requirements of Regulation 3 (2) of the 1995 Regulations (see paragraph 1 above) and therefore entitlement to TIA could not be established.  Her injury could not be said to have been sustained in the course of her NHS employment since at the time of her injury her shift had ended.
Summary of Mrs Mullarkey’s position
13. She believes the reasons given for not allowing her claim are unfair and do not take into account the whole picture.  There are twelve steps from the clocking off point to the exit door, and two photographs have been submitted to demonstrate this short distance.

14. Because the NHSBSA decided she did not constitute still being on duty, her claim was disallowed.  Whilst accepting it is an offence to not clock off when she had finished her shift, she feels had she not clocked off from work on the date in question, or if the accident had occurred earlier on in the day, she would most likely still have been considered as being on duty and so would have been awarded the allowance.

15. She believes it is unreasonable to suggest that this was not part of her working time as she has to leave the building through that particular door.  It would be reasonable to extend her working hours until she had exited the building.
16. Whether or not she had clocked out, she would have had to use the door which caused her accident in order to carry out her duties to the employer by entering and exiting the building.  Her employer should provide a safe access and egress to and from the building.  The door had been reported as damaged but her employer had neglected to deal with the defect and this is subject to a supplementary legal claim.  The NHSBSA is finding the smallest detail of clocking off to not allow her benefit when it clearly believes the accident happened at her place of work.

Summary of the NHSBSA’s position  
17. Under Regulation 21A of the 1995 Regulations the Secretary of State had ability to delegate the decision making to Atos.  It takes the view that the power is wide and allows its medical advisers to decide whether a particular injury or disease was contracted in the course of employment or was wholly or mainly attributable to the duties of employment.  In difficult cases, such as this one, where there is some doubt as to whether in fact Mrs Mullarkey was still in the course of her employment when the injury was sustained, there are mechanisms in place whereby employment issue questions, which are essentially legal questions, are referred back to the NHSBSA for determination.  Atos did, however, refer the non medical attribution issue to the NHSBSA each time.
18. It contends that its decision in respect of Mrs Mullarkey’s application for TIA is neither perverse nor unjust.  Further, its examination has been conducted properly and in accordance with the statutory provisions of the Scheme.
Conclusions

19. I have given only a brief summary of the medical evidence and other submissions in this case.  The question I have to decide is whether her injury was properly decided as not being either “sustained in the course of [her] employment and wholly or mainly attributable to [her] employment” or “wholly or mainly attributable to the duties of [her] employment”.

20. There has to be a causal connection between the employment (or the duties of it) and the injury.  If the injury was “sustained in the course of” employment then it only needs to be “attributable to” the employment.  If it was not so sustained, then it must be “attributable to the duties” of the employment.  So in the former case the attribution could just be to the state of being employed, rather than the requirements and obligations resulting from that state.
21. Mrs Mullarkey contends that in the course of her employment she has to enter and leave the building, whereas the NHSBSA’s view is that she was no longer undertaking her duties having clocked off from work.
22. On balance, I consider the totality of the Regulations suggests that it is not a simple cut off as a person clocks off.  In the course of Mrs Mullarkey’s employment she has to enter or exit her employer’s place of work.  Otherwise, she could not do her job.  Had Mrs Mullarkey not been in her employment, it is unlikely that she would have been in the building.  Just because her shift had ended does not necessarily mean that anything thereafter was not in the course of her employment.  It does not appear to me that the NHSBSA has considered the wider implications and this constitutes maladministration.  Accordingly, I uphold her complaint against the NHSBSA and conclude the NHSBSA must reconsider this case.
23. I also state that I have carefully considered the extent to which NHSBA may delegate decision making in this case since it has been raised by NHSBSA.  My understanding is that delegation is allowed where Rules specifically (my emphasis) permit this.
24. The relevant provisions in this case, as highlighted to me by NHSBSA, provide that the Secretary of State may make arrangements for his functions under the 1995 Regulations in relation to a decision whether a person has sustained an injury (or contracted a disease) to which regulation 3(2) applies to be discharged among others to a registered practitioner or a body (corporate or unincorporated) employing such practitioners.
25. When I originally reviewed documents sent to me about this case it appeared that Atos had decided not only that the claimed injury might have occurred whilst passing through a door, which is a decision about whether an injury has been sustained, but also whether it had occurred in course of employment, which does not appear to me to be “a decision about whether a person has sustained an injury to which Regulation 3(2) applies”. 

26. I appreciate there is a fine line here.   In simple terms I am differentiating between decisions over how, why and whether the injury occurred and occurred as claimed, which seem to be decisions capable of delegating to medical practitioners, and decisions about what may or may not be in time and motion terms in course of employment – the crux of this case.  However it is an important fine line as decisions require to be taken by appropriate people.  I accordingly requested NHSBSA to clarify the extent to which decisions were delegated to Atos.

27. In response NHSBSA provided further documents clearly showing that Atos had been delegated only the medical decision, with the employment issue having been remitted back to NHSBSA.   As a result I am satisfied that the decision was made appropriately.  Indeed I comment that the additional documents show the care that was taken to ensure only appropriate decisions were delegated to Atos. 
Directions

28. With 28 days of the date of this Determination NHSBSA is to reconsider whether Mrs Mullarkey’s injury qualifies her for TIA.  In the event that it does, back payments are to be made with simple interest at the rate for the time being declared by the reference banks from the due date to the date of payment
29.  Within the same period, NHSBSA is to pay £100 to Mrs Mullarkey in compensation for the inconvenience she had suffered resulting from the maladministration described in paragraph 22 above.
JANE IRVINE 

Deputy Pensions Ombudsman 
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