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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr R W  Morton

	Scheme
	MJF Associates Private Pension Scheme


Subject
 Mr Morton has applied, as a sole trustee, for a determination of a question relating to the carrying out of his function. He has asked me to decide whether the provisions contained in a Court Order, dated 31 May 1995, amount to a nomination (and not a directive) which has been superseded by the terms of the will of Mr Michael John Franklin (Mr Franklin) dated 17 March 2006. 
The Pensions Ombudsman’s determination and short reasons

Mr Morton is entitled to regard both the Court Order and the Will as containing nominations by Mr Franklin as to whom his fund is to be paid on his death.
DETAILED DETERMINATION
1. Under section 146(1) (g) of the Pension Schemes Act 1993 I may investigate and determine any question relating, in the case of an occupational pension scheme with a sole trustee, to the carrying out of a function of that trustee. 

Relevant Documentation

The Trust Deed

2. The Scheme was established by an Interim Trust Deed and a Definitive Trust Deed and Rules, dated 18 June 1994, executed by MJF Associates (the Company) and Mr Franklin, Mrs Paula Franklin and Mr Morton (the Trustees). Rule 9 dealt with benefits payable on the death of the member after reaching normal retirement date. Provision was made that “his or her widow or widower shall be entitled to an annuity equal to ..….”. Also listed was “A lump sum of an amount agreed by the Board of Inland Revenue and applicable at the date of the Member’s death”.
3. Rule 13 provided that any benefit on death which was directed to be payable in accordance with Rule 13 was to be held by the Trustees with power to pay the whole or any part for the benefit of one of more of the member’s dependants (as defined) and in such proportions as the Trustees may in their absolute discretion decide.  The list of dependants did not include a former wife who was not entitled to regular maintenance payments. The decision of the Trustees on any problem of interpretation of either the Trust Deed or the Rules was final and binding.
Deed of Amendment

4. The Scheme was amended by a Deed of Amendment, dated 31 March 2008, executed by the Company, Mr Franklin (defined as the General Trustee) and Mr Morton (defined as the Independent Trustee) together referred to as “the Trustees”.  Under Rule 4.4 there was no minimum number or maximum number of Trustees. It is not clear when Mrs Paula Franklin resigned as a trustee but it is clear that she was no longer a trustee in March 2008.
5. Rule 20 deals with the payment of benefits following the death of a member and provides that the Trustees shall apply the member’s individual fund in one or more of a number of ways as they in their absolute discretion may decide. One of the ways was by the provision of one or more death sum benefits in accordance with Rule 23 if the member died before age 75. 
6. Under Rule 23.1 any part of the member’s uncrystallised or unsecured fund is to be paid to one or more of the persons set out in the Rules in such proportions as the Trustees in their absolute discretion may determine. The list includes the member’s relatives; any person nominated for this purpose by the member; any person entitled under the individual’s will to any interest in the individual’s estate; his personal representatives or any person to whom income withdrawal may be provided on his death.
Material Facts

7. By a Consent Court Order  (the Court Order) issued in the Slough County Court, on 31 May 1995, in the divorce proceedings between Mr Franklin and Mrs Paula Franklin  Mr Franklin undertook:

“to direct the Trustees of his Pension Fund to nominate the Petitioner as the Beneficiary of the lump sum payable on his death notwithstanding any subsequent remarriage of either the Respondent or the Petitioner”.   

8. The Court made various orders for capital provision and for the dismissal of claims for periodical payments on the basis of this undertaking and on the basis of other agreements reached between the parties. 
9. Mr Franklin remarried in 1998 and while living in Thailand made a will on 17 March 2006 (the Will).  Mr Franklin died on 7 January 2009 (aged 73) and is survived by his widow, a daughter of that marriage and by two children of his marriage to Mrs Paula Franklin. Probate of his Will has been granted to the two executors named in the Will who are the children of his marriage to Mrs Paula Franklin. 

10. The Will recited that Mr Franklin had no assets in the UK apart from some shares, two bank account balances and “The MJF Associates Private Pension Scheme (administered by GMD Partnership…) that makes quarterly payments to Coutts….”.
11. In the Will Mr Franklin made provision for the children and grandchildren of his marriage to Mrs Paula Franklin and bequeathed the remainder of his estate to his widow. He also specified that:

 “….my wife receives due income from MJF Associates Private Pension Scheme as I do now, or from any annuity that may be purchased. Plus the widow’s entitlement from my State Pension…”
12. In February 2009 Mrs Paula Franklin contacted Mr Morton sending him a copy of the Court Order and holding him responsible, as the sole trustee, for what she said the Court Order awarded her. She sent a copy of her letter and enclosure to the executors of Mr Franklin’s estate.

13. Mr Morton says that this was the first that he knew about the Court Order. There then ensued correspondence between Mr Morton and Mrs Paula Franklin’s solicitors. They explained that Mr Franklin had solemnly promised the court to direct the Trustees to nominate their client as the beneficiary of the lump sum payable on his death and that if he had failed to do so then he had breached his undertaking to the court. They asked if Mr Franklin had nominated their client to receive the lump sum and explained that if he had done so then Mr Morton had a discretion which had to be properly exercised. They expressed the view that it would be unusual for a trustee not to follow such a direction especially where there had been a court order and that Mr Franklin was not in a position to leave the lump sum to anyone in his subsequent will.   

14. The solicitors also produced copies of correspondence in 1994 and 1996 from GMD Partnership, a firm of financial advisers which they said advised Mr Franklin.  A letter from the advisers in October 1994 to Mr Franklin read as follows:

“I would confirm that you have completed an expression of wish letter in respect of your early demise and that upon this event, you have requested that the trustees of the scheme hold any monies for the benefit of Mrs Paula Franklin regardless of yours or Mrs Franklin’s marital status. As you are aware, this can only ever seen as an expression of your wishes to the trustees and it is at their discretion that benefits are purchased However, normal practice is that this wish is adhered to strictly in accordance with the deceased members requirements.”

15. The same firm wrote to Mrs Paula Franklin on 18 November 1996, with a copy to Mr Morton and to Mr Franklin, with information about the Scheme. The letter contained the following statement

“The current pension payment is for Michael only, but with the provision that should he predecease you prior to age 75 the whole of the fund is to be utilised for your benefit. This is in line with the previous confirmation. “

16. In correspondence with Mrs Paula Franklin’s solicitors Mr Morton made clear that he was neutral on the issue as to who should receive the payment but that his concern was to ensure that the Scheme was run in accordance with the Rules. He considers that the Will showed a clear and last wish that Mr Franklin’s widow should receive the income from the fund. No payment has yet been made. 
17. The Scheme funds are invested with Prudential in an Exempt Investment Bond which is a with profits investment.  As at 19 February 2010 the bid value of the funds was £94,723.64 and the transfer value was £144,014.08. 

Summary of Mr Morton’s position  
18. He was not consulted by Mr Franklin and Mrs Paula Franklin before the terms if the Court Order were agreed and had no knowledge of it before a copy was sent to him by Mrs Paula Franklin.

19. Mrs Paula Franklin’s solicitors have produced some correspondence between them and Mr Franklin’s advisers in 1994 and 1996 which refers to an expression of wish form. He did not receive any such a form and was completely unaware of any nomination/expression of wish by Mr Franklin. He also does not recall receiving a copy of the letter of 18 November 1996.
20. In his view the court was not aware of the rules of the Scheme as at the time of the Court Order Mr Franklin was drawing his pension and the Rules would not have recognised Mrs Paula Franklin as a dependant following the divorce. 
21. He regards the Court Order as no more than a nomination which has been superseded by the terms of the Will. In his view the payment is due to Mr Franklin’s widow and he has informed her advisers. In any case the Rules applicable at the time state clearly that the Trustees’ decision is final and binding. However, as Mrs Paula Franklin holds him responsible for the terms of the Court Order, he has advised her solicitors and Mr Franklin’s widow’s advisers that he has referred the issue to me.  

Comments received from Mrs Paula Franklin’s solicitors  
22. The Court Order was made before pension sharing arrangements came into effect and such orders were regularly made by the courts. 

23. The Court Order put into effect the agreement reached between the parties based on what they were both legally entitled to as part of the matrimonial settlement.  The District Judge can only make an order if he considers it to be fair. They have never experienced a case where the pension trustees have not followed a deceased’s wishes. This is in line with the advice of the financial adviser.
24. Mr Franklin, by his Will, was very clear about what he wanted his widow to receive because, they believe, his intention was that the lump sum should still go to their client. He intended to try to leave his widow the income as well as the widow’s entitlement to his State Pension.
25. The financial adviser was aware of Mr Franklin’s wishes and according to the letter of November 1996, Mr Morton was aware of this at least from that date. 
Conclusions

26. Mr Morton’s obligation as the sole trustee is to administer the Scheme in accordance with the provisions of the trust deeds and the Rules. He is also obliged to exercise his discretion under Rule 23.1 in accordance with established principles. Briefly, this means that he must act fairly, must take into account relevant factors, ignoring irrelevant factors and must not reach a perverse decision.    

27. Mrs Paula Franklin believes that she is entitled to the payment of a lump sum on Mr Franklin’s death under the terms of the Court Order. The Court Order does not directly bind Mr Morton as he was not a party to it nor does it give her an entitlement to any payment as it only contains an undertaking from Mr Franklin to direct the Trustees to act in a particular way. 
28. Mr Morton says that he only became aware of the Court Order when a copy was sent to him following Mr Franklin’s death. He also says that he never received the direction which Mr Franklin undertook to give the Trustees regarding his nomination of Mrs Paula Franklin as the beneficiary of the lump sum payable on his death. Although both Mr Franklin and Mrs Franklin (assuming both were still trustees at the time of the Court Order) had implied notice of the direction, to be effective, notice of the nomination envisaged by the Court Order needed to be given to Mr Morton as well. 

29. It would seem that this was not done. The letter from the financial adviser of 1994 predates the Court Order and the later letter of 1996 makes no reference to the Court Order suggesting that the only expression of wish form was the one completed before the Court Order. If Mr Franklin failed to comply with his undertaking to the court that is a matter between Mrs Paula Franklin and his executors. 

30. That said, the direction could only ever have been an expression of wish and could not be binding the Trustees. Mrs Franklin’s solicitors say that they have never dealt with a situation where a nomination has not been adhered to by trustees. That may be the general position but it is dependant on the terms of the individual scheme. In this case, under the Rules applicable at the time, the Trustees had no power to make the payment envisaged by the Court Order, in any event.     

31. It is not for me to tell Mr Morton how to exercise his discretion under Rule 23. However, he is faced with a difficulty in the exercise of his function as a sole trustee and I therefore make the following observations to assist him in that regard.

32. Mr Morton has considerable latitude in deciding how and to whom Mr Franklin’s uncrystallised or unsecured fund is to be paid out. Despite the various problems associated with the Court Order, I see no reason preventing Mr Morton from now regarding the undertaking given by Mr Franklin as a nomination under Rule 23, particularly given that the undertaking formed part of an overall financial settlement with Mrs Paula Franklin. However, he also needs to have regard to the terms of the (later) Will. On my reading this amounts to a nomination in favour of Mr Franklin’s widow, not only in respect of the income but also in respect of the capital in the fund. The Will refers to “any annuity that may be purchased” which could only be done using capital.  
33. Given the unusual circumstances involved I do not think it is automatically the case that the later nomination should supersede the earlier one. What weight Mr Morton attributes to one or other of the nominations is a matter for him.
TONY KING 

Pensions Ombudsman

5 July 2010 
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