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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Ms Watson-Smith

	Scheme
	Teachers' Pension Scheme (the Scheme)

	Respondents
	Department for Education (DfE) 
Teachers’ Pensions (TP)


Subject

Ms Watson-Smith’s complaint is that TP (as administrator of the Scheme) and the DfE (as manager of the Scheme) respectively failed to award her incapacity benefits from 1 October 2006. 

The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against TP to the extent that they delayed the provision of requested information to Ms Watson-Smith, which meant that her original application was submitted after two-tier incapacity became effective in the Scheme’s Regulations.

The complaint should also be upheld against DfE because they did not properly consider Ms Watson-Smith’s application for ill-health early retirement. 
DETAILED DETERMINATION

As relevant, The Teachers’ Pensions Regulations 1997 (as amended):

1. In respect of ill-health applications received before 6 January 2007:
“"Incapacitated"

A person is incapacitated:

(a) in the case of a teacher, an organiser or a supervisor, while he is unfit by reason of illness or injury and despite appropriate medical treatment to serve as such and is likely permanently to be so…”
2. In respect of ill-health applications received on or after 6 January 2007:

TIB defined under Regulation E8A 2(a) as:
“…(in addition to being incapacitated) the person's ability to carry out any work is impaired by more than 90% and is likely permanently [that is in Ms Watson-Smith’s case to age 60] to be so…”

3. Regulation E4 (8):

“the entitlement takes effect…on the day after the last day of his excluded employment…or…, if later, 6 months before the date of the last of any medical reports considered by the Secretary of State in determining …that the person had become incapacitated”.

Material Facts

4. For ill-health applications received on or after 6 January 2007 the Regulations allow for benefits at one of two tiers. A partial incapacity pension (PIB) is payable if the applicant is unfit to teach but can do other work and a total incapacity pension (TIB) is payable if the applicant is more than 90 per cent incapable of employment and likely to remain permanently so (in effect unable to undertake any type of gainful employment).
5. What is described as PIB arises under Regulation E5. Where the enhancement arises under Regulation E8A it is referred to as TIB.
6. For ill-health applications received before 6 January 2007 the test for incapacity was the same as the test for PIB, but then the retirement benefits calculated under Regulation E5 were enhanced under Regulation E8.

7. All decisions on ill-health applications are made by the DfE (formerly named the Department for Children Schools and Families). DfE’s Contracting-Out order allows TP to carry out this function at the application and first appeal stage. The second (and final) appeal stage is carried out by DfE. The decision taken at each stage takes into account advice provided by DfE’s Medical Adviser (Atos Origin). 

8. Ms Watson-Smith was a Curriculum Area Manager for Leicester College of Further Education. This did not involve teaching, though Ms Watson-Smith occasionally acted as a guest lecturer. 
9. Following extended sick leave owing to osteoarthritis of the lumbar spine and knees, Ms Watson-Smith’s employment was terminated. Her last day of employment was 29 September 2006.
10. On 4 October 2006, following consultation with the College’s Personnel Manager, Ms Watson-Smith telephoned TP and requested forms and information to make a claim for ill-health early retirement. She was 53. Her normal retirement age under the Scheme was 60.

11. TP issued forms 18 (‘Application for Ill-Health Retirement Benefits…’) and 20 (Application for Ill-Health Retirement – Medical Information), guidance notes for the completion of form 18 and information leaflets, but failed to include the guidance notes for the medical practitioner completing form 20. 

12. Ms Watson-Smith telephoned TP on 17, 24 and 30 October to ask for and then chase the guidance notes for form 20. She says that on each occasion she telephoned she explained that she was housebound by her disability, did not have internet access and was no longer employed. TP issued the guidance notes on 16 November (31 working days after Ms Watson-Smith requested the forms and information and 22 working days after Ms Watson-Smith requested the guidance notes for form 20).
13. As relevant, form 20 states that the form “must not be forwarded to Teachers’ Pensions without the accompanying Form 18’, and under Part C (to be completed by the medical practitioner):

“Please read the notes of guidance before you begin to complete this form, these are essential in assisting you to provide the information needed”.

14. Prior to receipt of the guidance note Ms Watson-Smith completed Part A and B of the form (on 9 October) and her GP (Dr Wathan) partially completed Part C (whilst he signed Part C on 20 October he subsequently reviewed and updated his comments in December – including adding information concerning Ms Watson-Smith’s referral to see Dr Hodgkinson (Consultant in Pain Management) on 17 November).

15. The guidance note for form 20 refers to further guidance in the Department’s publication entitled ‘Fitness to Teach – Occupational Health Guidance for the Training and Employment of Teachers’. Ms Watson-Smith on reading the notes decided that this further guidance might be useful, although TP had advised her that Part D of the form (to be completed by the employer’s Occupational Health Adviser) did not require completion since her employment had ceased. Ms Watson-Smith says she requested the publication “to satisfy myself that by not having this information [that is by not completing Part D of the form] I was not jeopardising my application and also to determine whether the health professionals who were providing evidence for me needed to make commentary on the types of issues that would have been covered by the Occupational Health Adviser in their report”. Ms Watson-Smith says that her attempts to obtain the ‘further guidance’ from TP and DfE delayed the submission of her application by over a month. 
16. TP received Ms Watson-Smith’s full application on 8 January 2007, which included medical reports from Dr Butcher (Consultant Radiologist), Mr Srivastava (Consultant Orthopaedic Surgeon) and Dr Hodgkinson.
Dr Butcher says in his report of 21 May 2006:

“There are mild OA changes at the knee joint, the patello-femoral joint appears within normal limits. There is a possible loose body posteriority.” 
Mr Srivastava says in his 11 August report:

· MRI scan “has revealed disc degeneration at L3 and L4 levels with lumbar facet arthrosis. For her back pain, she needs to be referred to the Pain Clinic for further pain management.”

· Her bilateral knee pain (right being worse than the left) has “over the last four to six weeks…markedly improved.

On examination, she does have minimal valgus over her right knee…

X-rays reveal that she has good joint space in the medial and lateral compartments and there is the possibility of a small loose body in the posterior aspect of her knee. I do not feel that this warrants surgery, I would prefer her to have a course of physiotherapy for her knees.” 
Dr Hodgkinson says in her 17 November report:

“She certainly seems to have a mixed picture of both discogenic and mechanical low back pain, which would confirm her MRI findings…

In terms of how we manage her from this point on, I think she would do very well from going on a Pain Management Programme. Her mood is significantly low at the moment…
We also discussed various forms of exercise which may well be appropriate for her, e.g. simple yoga. From a medication point of view…I think she would do well with a trial of the Buprenorphine patch…

I have put her on the waiting list for acupuncture and we will have also given her a TENS tutorial today.

I did discuss other injection type therapy such as epidurals or facet joint injections. However I will see her in about ten weeks time to see how she is doing with the potential to access this at this time, if appropriate.” 

17. On 15 January 2007, Atos Origin gave their opinion:

“Evidence does not support a conclusion that the applicant will remain unfit for all forms of teaching duties, including part-time and/or at another establishment, until their normal retirement.

…

She has been referred to the Pain Management clinic and is about to embark on acupuncture and further therapies such as facet joint injections remain to be tried. It is therefore considered that as further reasonable therapeutic options (treatments) remain to be tried, that the permanence of her condition has not yet been established. Therefore Ill Health Retirement is not appropriate”.   

18. The next day, TP (acting on behalf of DfE) refused Ms Watson-Smith’s application. Ms Watson-Smith, her GP and Leicester College were notified. TP subsequently wrote to Dr Hodgkinson on 23 February after Ms Watson-Smith queried (on 8 February) why Dr Hodgkinson had not been informed – Ms Watson-Smith had a medical appointment with Dr Hodgkinson, in January, during which Dr Hodgkinson notified her that she was not aware that her application had been refused and agreed to provide a letter in support of her appeal. 
19. Ms Watson-Smith appealed the decision by invoking stage one of the Scheme’s two-stage Internal Dispute Resolution (IDR) procedure. Her letter of 18 March, which enclosed a letter of 4 April from Dr Hodgkinson in support of her appeal, was received by TP on 3 May.  In summary, she said:
· Her condition had worsened since she last worked in April 2006.

· Atos Origin’s report failed to mention that she also had degenerated discs in her lumbar spine. This condition and her osteoarthritis of the lumbar spine and knees were degenerative and she had been informed that the pain she was experiencing was likely to get worse.

· She was unable to sit in a chair, stand upright or walk without suffering severe pain and discomfort. She had difficulty dressing and washing and could only go out with the assistance of a carer to push her in a wheelchair. She spent most of her time lying on her back.

· As a result of her conditions she was receiving treatment for severe depression. 

· The Department for Work and Pensions had granted her a Disability Living Allowance for both mobility (full rate) and Care from June 2006.

· Of the therapies mentioned by Dr Hodgkinson she was only able to undertake acupuncture, which would not give “permanent or total pain relief, such that I can return to work, even on a part time basis”. 

20. Dr Hodgkinson, in her letter of 4 April said:

“Kathleen is currently extremely disabled by her persistent back pain. From the point of view of the future I feel that her main strategy in help lies within the Pain Management Programme that we run [here] at the City Hospital and also tailoring and analgesic/acupuncture regime to try and help her function slightly better that she currently does. I cannot see her pain ever returning to a level at which she would be able to work …”

21. On 11 May, Atos Origin gave their further opinion, saying:

· Dr Hodgkinson’s letter of 4 April was not consistent with her November 2006 opinion, which suggested that Ms Watson-Smith “would do very well from going on a pain management program”.

· Ms Watson-Smith’s disc degeneration was not significantly abnormal for her age group and “her disproportionately severe degree of disability from these age-related changes suggests a psychological contribution to her level of pain perception.”

· “The diagnosis in this case appears to be mechanical back pain with some degenerative changes. The modern management is encouragement to active rehabilitation and normal activity…It appears quite premature to discount a significant improvement from pain management and treatment of depression”.

· Ms Watson-Smith’s specialist found the degenerative condition affecting her knees to be mild and recommended physiotherapy.

· The evidence “does not support a conclusion that the applicant will remain unfit for all forms of teaching duties, including part-time and/or at another establishment, until their normal retirement date”.

22. Atos Origin had not contacted Dr Hodgkinson to establish whether there was an inconsistency between her November and April reports. 

23. Based on Atos Origin’s opinion, TP informed Ms Watson-Smith’s that her IDR  stage one appeal was not upheld:

“In light of the advice from our Medical Adviser, I am satisfied that the original decision to reject your application was justified and that the information recently submitted does not convince the Medical Adviser to change the original recommendation.

In the circumstances the Department remains unable to accept your application for retirement on grounds of ill-health”.

24.  Ms Watson-Smith appealed the decision under IDR stage two, saying:

· There was no inconsistency between Dr Hodgkinson’s April and earlier opinion.  

· She had derived great benefit from the pain management programme, but only to the extent of enhancing her quality of life and giving her a more positive mind set. It had not lessoned her chronic pain or degree of disability.

· Her pain and disability had caused her depression, not the other way round as suggested by Atos Origin.

· The extent of her disability was outlined in her stage one appeal and stated by her GP in her original application.

· Her acupuncture treatment had been cut short since it aggravated her pain.

· Her back condition put more strain on her knees, which with increased activity are prone to flare up.  If one knee were to lock it prevented her from straitening her leg and confines her to bed.

25. With her appeal, Ms Watson-Smith enclosed another report from Dr Hodgkinson (dated 6 August). Dr Hodgkinson said:

· She was aghast at some of Atos Origin’s comments. It was “really very unfair” to say that Ms Watson-Smith “has age related changes in her back and that her degree of disability suggests a psychological contribution”.
· Chronic pain and depression go hand in hand. Occasionally treatment of depression can manage the pain, but it does not cure the pain;
· Whilst agreeing that modern management is to encourage active rehabilitation in normal activity (hence physiotherapy pain management programmes, injections, etc), “for a large majority of patients, all of these interventions come a little bit late…”

· In her opinion Ms Watson-Smith had not decided to give up work easily.

· She disagreed that it was premature to discount significant improvements in Ms Watson-Smith’s condition.

26. On 24 August, Atos Origin recommended that Ms Watson-Smith’s application be accepted for partial incapacity:

“The applicant is a 53 year old Curriculum Area Manager. The medical evidence consists of reports from the Pain Consultant and a letter from the member. The date of the most recent report used for this decision is August 6th 2007.


Therefore it is advised the criteria for ill-health retirement are met”.   

27. DfE duly upheld Ms Watson-Smith’s appeal and awarded her PIB payable from 6 February 2007.

28. After contesting the payment date, TP notified Ms Watson-Smith that 6 February 2007 was correct. Dr Hodgkinson’s letter of 6 August 2007 was the last report considered and “contained additional medical evidence which enabled the medical advisers to change their view”. Consequently, in accordance with Regulation E4(8), her ill-health benefits were payable the day six months before that date. 
29. Atos Origin have since commented further on their PIB recommendation. They   notified DfE on 11 May 2010:

· Dr Hodgkinson’s first letter of 17 November 2006 suggested a variety of interventions. Ms Watson-Smith’s “case was rejected because there was scope for improvement with further treatment”.

· Dr Hodgkinson’s second letter of 4 April 2007 “is an opinion written in support of the application. Dr MacCarthy [the medical adviser at Atos Origin who considered the medical evidence in respect of Ms Watson-Smith’s IDR stage one appeal] was clear in his reasons for refusal”.

· Dr Hodgkinson’s third letter of 6 August 2007 explained the reasoning behind her earlier unsupported evidence which added substance to the case which was why acceptance was recommended.  
30. DfE have said that if Ms Watson-Smith’s application had been received prior to 6 January 2007 her basic retirement pension (calculated under Regulation E5) would have been enhanced (under Regulation E8) by 6 years and 243 days.
Summary of Ms Watson-Smith’s position  
31. She should be awarded TIB from 1 October 2006.

32. TP have a duty of care to all applicants, particularly those applying after leaving employment. TP encourage applicants not in employment to contact them for information. In her case they gave either wrong, delayed or no information. 

33. TP concede that they delayed her application by a month. Her application was submitted two days after the Regulations changed. Consequently, TP are responsible for her application not being submitted before the change to the Regulations. 

34. TP “starved” the provision of information to her, her GP and Dr Hodgkinson which in total delayed her original application and subsequent appeals by at least seven months.

35. TP cannot blame her former employer for not providing her with information when she was no longer employed and had repeatedly asked for the information from TP, who in their own literature undertake to provide it, but failed to do so.

36. TP did not notify her in advance that the payment date of her benefits would be the later of her date of retirement or six months prior to the last medical evidence which determined her entitlement. Had she known about the deadline she would have “given up on my futile attempts to get detailed information and guidance, to help my submission, a few days earlier”.

37. Dr Hodgkinson’s letter of 4 April 2007 made clear the extent of her disability. Dr Hodgkinson’s subsequent letter of 6 August contained no new information on her condition.  

38. She is not able to work at any job. She cannot sit at a desk to work.
Summary of TP’s position  
39. From 1 January 2004 employers and their occupational health specialist were required to become more directly involved in the process leading to an application for ill-health retirement, including the provision of information and application forms. 
40. Whilst Ms Watson-Smith first contacted TP after she had left Leicester College, her employment ceased after several months of sick leave. Therefore, it was incumbent on her employer to provide her with appropriate information on her leaving their employment, including application forms for ill-health retirement. However, it appears that there was no involvement from Leicester College in the retirement process.   

41. Whilst the guidance notes for form 20 were not issued to Ms Watson-Smith until 16 November the delay did not materially affect the decision that was made.

42. It would appear that Ms Watson-Smith’s GP partially completed form 20 before receiving the guidance notes and then reviewed it in December after receiving the guidance notes. “Whilst it is of course advisable for the GP to have read the Guidance Notes before completing the form, it is not an absolute requirement. For a competent GP it is not a particularly difficult task to complete the form without the Guidance Notes and still have the application accepted”. 
43. The last dated medical report submitted with Ms Watson-Smith’s application was Dr Hodgkinson’s 17 November 2006 report. “In TP’s view, the necessary medical evidence was in place by late November 2006, sufficient time to get the application to TP before the end of November 2006”.

44. Instead of submitting her application in November 2006, Ms Watson-Smith sought a copy of ‘Fitness to Teach…’ from DfE. The note “is aimed particularly at employers’ occupational health professionals rather than GPs…It is very much open to doubt whether the information contained in this publication would have helped her application, but in any event TP cannot be held responsible for any delay in submitting the application beyond late November 2006”. 
45. Ms Watson-Smith’s application was received on 8 January 2007, considered by Atos Origin on 15 January and based on their recommendation refused on 16 January. TP issued notification of DfE’s decision to Ms Watson-Smith, her GP and former employer on 16 January, but failed to write to Dr Hodgkinson until 8 February. However, Dr Hodgkinson would have been aware of the situation when she spoke to Ms Watson-Smith in January – TP’s letter of 8 February merely confirmed what Dr Hodgkinson already knew.

46. TP deny being responsible for any delay in the first stage appeal process. Their decision to reject Ms Watson-Smith’s application was communicated to Ms Watson-Smith, her GP and Leicester College on 16 January. Unfortunately, Dr Hodgkinson was not updated at the same time. However, when she saw Ms Watson-Smith at a prearranged meeting later that month she was aware that Ms Watson-Smith’s application had been refused and agreed to help her with her appeal. The letter that TP subsequently issued to Dr Hodgkinson on 8 February (following Ms Watson-Smith’s telephone call of 5 February) merely confirmed what she already knew.

47. TP enclosed with their letter to Ms Watson-Smith of 16 January the Appeals leaflet. From the leaflet it is clear that there was no requirement for Ms Watson-Smith to obtain new medical information. The appeals process involves another medical adviser (at Atos Origin) reviewing the medical evidence available at the time the original decision was made - new medical evidence would technically be regarded as a wholly fresh application. TP received Ms Watson-Smith’s appeal letter (dated 18 March 2007) and a supporting letter from Dr Hodgkinson’s (dated 4 April) on 3 May. TP referred the appeal to Atos Origin, who concluded on 15 May that Ms Watson-Smith was not permanently incapacitated. Based on their recommendation TP (acting on behalf of DfE) refused her appeal.

48. Ms Watson-Smith’s complaint that she was not made aware that the date of her medical consultant’s report would determine the date she received PIB is unfounded because at that time she was not entitled to any benefits.
49. TP on behalf of the Secretary of State asks for all relevant information to be supplied at the time benefits are applied for. Therefore, the onus is on the applicant to supply sufficient information for TP, acting on behalf of the Secretary of State, to accept the application. It is not for TP to “enter into a dialogue with the applicant, instead the application is rejected”. TP properly rejected Ms Watson-Smith’s application because Atos Origin considered that there was insufficient information to recommend acceptance. 
50. Until recently TP were not aware that Ms Watson-Smith’s post did not involve teaching, except as an occasional guest lecturer. It is therefore open to question whether her employment in this post should have been pensionable in the Scheme (rather than the Local Government Pension Scheme (LGPS), in which she had been a former member).
Summary of DfE’s opinion

51. DfE do not accept that TP caused the submission of Ms Watson-Smith’s application to be delayed to 8 January 2007. The timing was for her and her employer to determine and her employer was responsible for providing Ms Watson-Smith with appropriate information and guidance, including notification about the change in the Regulations for ill-health retirements accepted on or after 6 January 2007. 

52. It was reasonable for DfE to accept the advice of Atos Origin without further question. The advice received was based on very clear guidelines for determining whether or not the criteria for TIB are fulfilled. “There was nothing exceptional about the case/evidence that called into question the advice given”.
53. Their decision to award Ms Watson-Smith PIB was based on Atos Origin’s recommendation following Ms Watson-Smith’s IDR second stage appeal. DfE accept that the medical evidence she submitted at that time (that is Dr Hodgkinson’s report of 6 August 2007) “shows her to be incapable of teaching it does not prove that she is incapable of other work”.  It was not until Dr Hodgkinson’s report that “things became clearer for a decision to be made to grant Ms Watson-Smith ill-health retirement”.
Conclusions
54. TP say that until recently they were not aware that Ms Watson-Smith’s post did not primarily involve teaching and have said that it is very much open to question as to whether her post should have been pensionable in the Scheme. Actually, TP were aware of Ms Watson-Smith’s position at least (if not before) March 2007, when she invoked stage one of the Scheme’s IDR process. In any event they have not gone so far as to say that she was ineligible and I have not considered the point further. 
55. TP received Ms Watson-Smith’s application on 8 January 2007. Neither TP nor DfE accept that TP caused its submission to be delayed. Both say that the responsibility rested with Ms Watson-Smith and Leicester College (and for the latter to provide appropriate information and guidance to Ms Watson-Smith). Nevertheless, when Ms Watson-Smith first contacted TP they agreed to provide her with the application forms and information she asked for to make a claim and concede that they failed to timely provide the guidance notes for form 20. This amounts to maladministration by TP.
56. TP say that for “a competent GP it is not a particularly difficult task to complete the form without the Guidance Notes”. Nevertheless, form 20 expressly informs the medical practitioner completing the form that the notes “are essential in assisting you to provide the information needed”. It is therefore understandable that Ms Watson-Smith asked for the notes and that her GP only finalised his completion of the form after the notes had been issued. 

57. It took TP 31 working days to issue the guidance notes for form 20 from the date Ms Watson-Smith first contacted them. But for TP’s delay in issuing the guidance notes, Ms Watson-Smith’s application would have been received by TP before 6 January 2007.  Assuming that TP issued the forms to Ms Watson-Smith on 4 October (Ms Watson-Smith signed form 18 on 9 October), if the guidance notes for form 20 had been included, then adding the real time before TP received Ms Watson-Smith’s application (including the time Ms Watson-Smith took seeking a copy of ‘Fitness to Teach…’ from DfE), TP would have received her application on 24 November 2006 (that is 8 January 007 less 31 working days). 
58. It may well be that Ms Watson-Smith was on a wild goose chase when she was trying to get a copy of ‘Fitness to Teach …’, in that it was not strictly necessary.  But, having asked for it she could have expected to have been provided with it promptly (or to have been clearly told that it was irrelevant and would not be provided).

59. Turning now to the original decision to refuse Ms Watson-Smith’s application, the failure to notify Dr Hodgkinson did not cause Ms Watson-Smith an injustice. She had received the information, notified Dr Hodgkinson that her application had been refused and Dr Hodgkinson agreed to help her with her appeal. Ms Watson-Smith could have provided Dr Hodgkinson with a copy of the letter she had received from TP, as she did when her IDR stage one appeal was refused.

60. There was no need for TP’s letters, giving the original and first appeal decisions, to mention specifically that if Ms Watson-Smith’s IDR stage one or two appeal was successful that incapacity benefits may be payable from six months prior to the last medical report considered. If Ms Watson-Smith wanted to put in new evidence, she could do so.  The effect of doing so was that her application was, in effect, treated as a new one.  But if she had not done so then the chances of the previous decision being changed would have been remote.  However, in view of what follows the date of the latest medical report is no longer relevant.
61. DfE have an over-arching responsibility to ensure that a member receives the benefits that he or she is entitled to. They must abide by well established principles before making their decision. They must ask correct questions, consider all relevant and no irrelevant information, construe the Scheme’s Regulations correctly and reach a decision that is not perverse. Similarly they must be clear in their minds before making their decision that Atos Origin have abided by the same principles. 

62. TP say that under guidance notes it is not for them (acting for the Secretary of State) to enter into a dialogue with the applicant if insufficient evidence is provided with their application. I can readily understand that TP want as much evidence as possible to be presented to them.  However, notwithstanding what the guidance notes say, the fact remains that the Secretary of State is required to make an informed decision.  The regulations say nothing about the burden of evidence. If the decision was made knowingly on incomplete evidence it would not be a proper decision at all.
63. Atos Origin’s medical report of 15 January 2007 recommended that Ms Watson-Smith’s application be refused since the permanence of her condition had yet to be established as “reasonable therapeutic options (treatments) remain to be tried”. However, they did not give an express opinion as to whether the treatments, more likely than not, would enable Ms Watson-Smith to do her former duties or any other gainful employment before age 60. TP (acting on behalf of DfE) did not ask this question. Without the answer it would not have been possible to say that Ms Watson-Smith’s condition was permanent or not.

64. Atos Origin’s May 2007 medical report says that Dr Hodgkinson’s letter of 4 April 2007 does not appear to be consistent with her earlier report. More recently Atos Origin have told DfE that Dr Hodgkinson’s comments were unsupported until her letter of 6 August 2007. However, they did not query the matter with Dr Hodgkinson before issuing their May 2007 opinion and were not asked to query the matter before TP (acting on behalf of DfE) decided to refuse Ms Watson-Smith’s IDR stage one appeal. If they thought there were inconsistencies then, given that they were considering evidence from a fellow professional, rather than decide the inconsistencies undermined the 4 April 2007 report, they should have established whether those inconsistencies were real and/or explicable. In my judgment if this had been done, more likely than not, the decision to award Ms Watson-Smith PIB would have been reached before it was. 

65. Atos Origin’s subsequent recommendation that Ms Watson-Smith qualified for PIB does not state why. Whilst DfE are entitled to rely on Atos Origin’s opinion, my view is that they should have asked Atos Origin to clarify their recommendation. Without this information DfE could not have made an informed decision about PIB as opposed to TIB. 
66. The test for incapacity in respect of applications received pre 6 January 2007 and PIB from 6 January 2007 is the same. Since Ms Watson-Smith has been awarded PIB from 6 February 2007, it follows that she would have been awarded incapacity benefits (payable in accordance with Regulation 8) if her application had been received prior to 6 January 2007. My direction below is that DfE should increase Ms Watson-Smith’s incapacity benefits by 6 years and 243 days. 

67. Concerning the effective date of Ms Watson-Smith’s award, under Regulation E4 (8) an entitlement takes effect from either the day after a member’s employment is terminated or, if later, six months before the date of the last medical report considered in determining their incapacity. The last medical evidence that DfE considered was Dr Hodgkinson’s report of 6 August 2007, hence Ms Watson-Smith’s PIB award commenced from 6 February 2007.

68. However, the decision to award Ms Watson-Smith PIB would have been reached sooner if Atos Origin had in May 2007 asked Dr Hodgkinson to comment further on her letter of 4 April (which Atos Origin received from TP in early May). If this had been done it is not unreasonable to assume that Dr Hodgkinson’s response would have been made by early June.  My judgment, therefore, is that Ms Watson-Smith’s incapacity award should commence from 6 November 2006.  This can only be based on a reconstruction of what would have happened.  Deducting the six months and one month for the time it took TP to issue the Form 20 guidance notes takes the commencement of Ms Watson-Smith’s incapacity award to 6 November 2006.
Directions   

69. I direct that within 28 days of this determination DfE are to increase Ms Watson-Smith’s benefits to those she would have received had she been awarded an incapacity pension with effect from 6 November 2006, including an additional 6 years and 243 days of service.  They are to pay to Ms Watson-Smith the increased pension and any lump sum plus simple interest, at the rate being declared by the reference banks.  In the case of any lump sum interest is to run from 6 November 2006 to the date of payment.  In the case of pension instalments, the interest is to run from the due date to the date of payment.

TONY KING

Pensions Ombudsman

30 September 2010
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