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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr A

	Scheme
	Chevron UK Pension Plan

	Respondent
	Chevron United Kingdom Ltd (Chevron)


Subject

Mr A says that Chevron incorrectly varied the level of his disability pension in January 2006 from ‘Total Disability’ to ‘Partial Disability’ reducing the amount payable from £47,518.56 p.a. to £27,602.16 p.a.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld because Chevron misdirected itself when exercising its discretion to reduce Mr A’s disability pension.
DETAILED DETERMINATION

Relevant Rules of the Scheme

“4A.8 PENSION DUE TO DISABILITY

(1) A Member who leaves Service before Normal Pension Age on account of Partial Disability or Total Disability shall be entitled to a pension.

(6) If, before reaching Normal Pension Age, a Pensioner receiving a pension under this rule recovers (wholly or partly) from his or her Partial or Total Disability but does not re-enter service then the Principal Company may, at any time or times thereafter (but not after Normal Pension Age), determine that,

(a) the pension shall be suspended for any period (not extending beyond Normal Pension Age) or reduced for any period…

(7) Where a pension has been awarded to a Pensioner under this rule – 

(a) the Principal Company may require him or her to undergo an examination by a qualified medical practitioner of its choice. The Company may accept a certificate given by that practitioner to the effect that the Pensioner has recovered fully or in part from his or her Partial or Total Disability as conclusive evidence of such recovery.”
Definitions

“Partial Disability” means, in relation to a Member, ill-health or disablement which the Principal Company decides is likely to be permanent and prevents the Member from following his normal occupation and there is no suitable occupation within the Employers. The Principal Company’s decision shall be final, except that it must not prejudice the Plan’s approval.

“Total Disability” means, in relation to a Member, ill-health or disablement which the Principal Company decides is likely to be permanent and prevents the Member from following his normal occupation or any other occupation for which he is suited through qualification, training or experience. The Principal Company’s decision shall be final, except that it must not prejudice the Plan’s approval.
Material Facts

1. Mr A commenced employment with Chevron on 1 January 1987. He suffers from Post Traumatic Stress Disorder (PTSD), which was first diagnosed in 1998, and was awarded a Full Long Term Disability pension under the Scheme effective from 5 September 2000. In a letter from Chevron dated 10 April 2000, he was advised that the rules of the Scheme contained provision for a review of his pension on a periodic basis.
2. In January 2005 Chevron’s Pension Manager wrote to Mr A advising him that it was Chevron’s intention, as part of a review of all disability pensions being paid under the Scheme, to request medical reports from his doctor with a view to confirming his ongoing entitlement to benefit.
3. A report dated 26 July 2005 was obtained from Dr P (Consultant Psychiatrist) who had been treating Mr A up to 2003. Dr P’s report stated:
“[Mr A] has been suffering for several years from a very disabling form of Post Traumatic Stress Disorder that has affected both his capability to work and his quality of life in general.

…any experience raising his levels of anxiety beyond a very basic level, still triggers the re-activation of his illness, with very damaging effects. He therefore has to live a ‘low key’ life controlling the level of stimulation around him.
It has to be accepted that [Mr A’s] improvements have plateaued and this is going to be ‘as good as it gets’ for the rest of his life. Any further therapeutic attempt will not sort [sic] any significant positive effect, but will just traumatise the patient. It would therefore be more damaging than helpful.”
4. Chevron found this report inconclusive and sought a further report from Dr L (Consultant Psychiatrist). In a letter dated 4 October 2005, Chevron’s Regional Medical Director asked Dr L a number of questions that he wished him to consider:
“•
Has [Mr A] recovered wholly or partially from his pensionable disability?
· Is [Mr A] suffering from any other medical conditions? If so what is the diagnosis, treatment and prognosis?
· Is [Mr A] unfit for employment as a Senior Geologist?
· If he is unfit for the duties of his employment, are there any workplace modifications which could be implemented in order to rehabilitate him back to such functions?
· If he is unfit for such duties, what function could [Mr A] reasonably perform in other spheres of employment?
· If he has any ongoing medical condition, how often should this be reviewed to re-evaluate his progress and reliabilities towards increasing workplace functions?”
5. In his report dated 12 December 2005, Dr L said in response:

Has [Mr A] recovered wholly or partially from his pensionable disability

He has partially recovered. His serious alcohol dependence which developed as part of his post-traumatic stress disorder is in remission at present but he is still suffering from a very high level of generalised anxiety and has significant ongoing post traumatic stress disorder symptoms, especially distressing intrusive recollections.
Is he currently suffering from any other medical conditions
Not that I am aware of

Is he currently unfit for employment as a senior geologist

He would certainly not be able to function as a senior geologist at present. I understand that that would require him to deal reliably with government officials and with representatives of other companies. I do not believe that he would be able to cope with working with colleagues in a team nor would he be able to engage in negotiations on, for example, drilling rights, contracts etc. because of his lack of self control. However, he might be able to use his knowledge of geology and of the industry to do some sort of work for Chevron at home on his computer. Alternatively he might initially be able to do some unpaid voluntary work but his difficulty in relating to members of the public makes this unlikely at present. He certainly could not continue in a normal professional capacity because when he is under any sort of pressure he loses his self control. On the positive side he is beginning to learn how to identify the warning signs of loss of control, i.e. an increasing level of irritability and intolerance…
Further management should include

1) …

2) to begin to do some work from home on his computer with a carefully graded workload.

3) Plan to move towards voluntary work with a charity or elsewhere as a way of restoring his ability to cope with other people.

4) As he is no longer having treatment within the mental health system, the emphasis should be on active rehabilitation through a more constructive use of his time.”
6. The pension committee met on 31 January 2006 and in reliance on Dr L’s report concluded that there had been recovery in part of Mr A’s condition. The committee recommended the exercise of Chevron’s discretion to reduce Mr A’s pension until further decision and that the reduced pension be equivalent to a Partial Disability pension. 

7. Chevron wrote to Mr A confirming its decision on 1 February 2006:

“Following the medical information provided by the Specialist which does not support a long term total disability pension, the Company has decided that you have partly recovered from your pensionable disability (to the extent that, although you remain unable to perform the duties of your normal occupation at the time of the original award, you are now able to perform those of another occupation for which you are suited through qualification, training or experience and there is no suitable occupation within the Company for you)…”
8. Mr A appealed against the decision on 27 February 2006. This was considered by the Appeal Committee who wrote to him on 8 March 2006:

“[The Appeal Committee] have concluded in particular that [Dr. L’s] opinion of 12th December 2005 expressly confirms that you have made a partial recovery and that under Rule 4A.8(7) which is applied by Rule 4B.7 to members of the Chevron Heritage Section such as yourself:

(7) Where a pension has been awarded to a Pensioner under this rule – 

(a) the Principal Company may require him or her to undergo an examination by a qualified medical practitioner of its choice. The Company may accept a certificate given by that practitioner to the effect that the Pensioner has recovered fully or in part from his or her Partial or Total Disability as conclusive evidence of such recovery;

[Dr L] was the Company’s chosen medical practitioner and [Dr L] has given such a certificate.

Under Rule 4A.8(6), they have therefore determined that your long term disability pension will be reduced with effect from 31st March 2006 until further notice to a long term partial disability pension of £28,180.04 per annum. They have therefore confirmed the previous decision of the Company advised to you on 1st February 2006 to the above extent. The long term partial disability pension will also continue to be subject to review in the future under the terms of the scheme.”
Summary of Mr A’s position

9. Although Dr L’s report stated that he had partially recovered from his disability, the evidence does not support the view that such improvement is sufficient to enable him to follow any other occupation for which he was suited through qualification, training or experience. Although his alcohol dependence was in remission, he was still suffering from significant ongoing PTSD symptoms.

10. The statement that he was able to use his knowledge of geology and of the industry to do some work for Chevron on his home computer did not mean that he was able to follow ‘any other occupation’ for which he was suited through qualification, training or experience.

11. Dr L saw that the only option available to him was a graded back to work programme with Chevron, initially from home. He did not consider it possible for him to work for any other employer.

12. Dr P saw no alternative but retirement.

Summary of Chevron’s position

13. On review, Chevron has to decide to what extent, if any, the pensioner has recovered, and then to decide whether or not to reduce or suspend the pension in payment. Such decisions are at the absolute discretion of Chevron.  
14. The review does not require Chevron to revisit the test of Total Disability or Partial Disability.  That test applied on the initial grant of the pension.  On review a much broader test applied: had there been a recovery and if so was it in whole or part.
15. The medical evidence concluded that Mr A had ‘partially recovered’. The conclusion of Chevron’s chosen medical practitioner as to recovery is conclusive evidence of that recovery.
Time Limits

16. The time limits that apply to my office require a complaint to be brought within three years of the act or omission complained about, or, if later, three years from awareness of the act or omission.  Where it was reasonable for a complaint to be made within the three years period, the complaint may still be investigated if it is made within a further reasonable period.  The decision as to reasonableness is expressly a decision for the Pensions Ombudsman, but may be, and has been, delegated.
17. Mr A received a final decision from Chevron dated 8 March 2006.  He raised the matter with the Pensions Advisory Service on 6 September 2009 and made a formal complaint to my office on 5 October 2009. In his correspondence at that time Mr A said that he had been told in March 2007 when he took legal advice that Chevron’s interpretation of the rules was questionable.  He said that initially he had understood that this constituted his awareness of the act of unreasonably interpreting the relevant definition.  He also said that he had tried to undertake work, but when this failed within the three year period as he understood it, he pursued his complaint.
18. When my staff originally considered Mr A’s application from the point of view of jurisdiction they identified that Mr A had complained outside a three year period if it was taken as beginning (at the latest) when he received the 8 March 2006 letter.  They asked why the complaint had not been made earlier.
19. Mr A amplified his original explanation to say that as a result of his health he had not wanted to challenge the decision at the risk of relapse.  His mother had been seriously ill which had caused him additional stress.  He had hoped that his condition would improve so that he could undertake some work, which would have been preferable to relying on his pension.  He “reluctantly and as a last resort” referred the matter to my office.

20. On the basis of what he had said, my staff decided that it was reasonable that the complaint had not been made within the three year period and that it had been made within a further reasonable time.

21. Chevron challenges the decision to investigate the complaint.  It says (in summary):
· the health of Mr A and his mother do not represent a change of circumstances (by which I assume they mean that since he was able to pursue an appeal to them, he was also able to follow it up with a complaint to my office);
· Mr A was on his account trying to work, which contradicts his argument that he was trying to avoid stress;

· in 2000 and again in 2006 Mr A took legal advice immediately on receiving a decision; there is no satisfactory explanation for his having deferred taking advice following the appeal until 2007, nor for his not acting on the advice he did receive for a further two and a half years.

22. I have reviewed the original decision to investigate this complaint in the light of Chevron’s objections.  I accept that Mr A’s explanations could have been more robust.  In part they are based on his understanding (which I accept he held) that the start point was when he received advice in March 2007.  He thought he had more time than he did. 
23. That on its own would not be a reason to exercise discretion to allow him more time.  But Mr A was not, on his account, doing nothing as time passed.  He was deliberately deferring making the complaint to avoid the risk of relapse in his condition and in the hope that a referral to my office would be come unnecessary.   
24. There is some evidence that Mr A was trying to return to some form of work.  I do not agree with Chevron that the stress of trying to do some work and the stress of tackling a renewed complaint against Chevron should be equated.  There is no doubt that Mr A suffers from a significant health problem which is in turn connected to his mother’s health and which he says has been adversely affected by his contact with Chevron on past occasions.  In the circumstances I find that it was reasonable that Mr A deliberately deferred making a complaint.  It was because of that reasonable behaviour that he overran the time limit under a misapprehension.  I therefore am not reversing the decision to investigate the complaint made by my staff under delegated powers.
Conclusions

25. The Rules permitted Chevron to review Mr A’s state of health periodically to determine whether he had recovered either wholly or partly from his Total Disability. The Rules also allowed Chevron to accept a certificate given by a qualified medical practitioner of its choice, as conclusive evidence that he had recovered fully or in part from his Total Disability. Where the medical practitioner had provided has provided such certification, Chevron could at its discretion decide to suspend or reduce the pension in payment.
26. Chevron says that it relied on the certificate given by Dr L on 12 December 2005. The Rules stipulate no specific format for such a certificate and Chevron was in principle entitled to treat Dr L’s report as the required certificate.

27. Total Disability means a condition which prevents the member from “following his normal occupation or any other occupation for which he is suited through qualification, training or experience”.

28. I do not agree with Chevron that they did not need to revisit the test of Total Disability.  The test was whether Mr A had recovered in full or part from his Total Disability.  It would be possible for his health to recover partly, but for the definition of Total Disability to still apply.  The only logical test for recovery (whether in full or in part) within the meaning of the Rules would be whether the definition had ceased to apply. If it still applied there would be no recovery permitting a reduction or suspension of pension. Otherwise the hurdle for a continuing pension could be higher than at its commencement. 
29. In asking Dr L for a report Chevron asked six questions.  Expressly they got replies to three of them.  The questions which did not receive a direct reply were:

“•
If he is unfit for the duties of his employment, are there any workplace modifications which could be implemented in order to rehabilitate him back to such functions?

· If he is unfit for such duties, what function could [Mr A] reasonably perform in other spheres of employment?

· If he has any ongoing medical condition, how often should this be reviewed to re-evaluate his progress and reliabilities towards increasing workplace functions?”

30. There was nothing that could be taken as a full answer to the question about workplace modifications.  However, it could reasonably have been inferred from what Dr L said about not being able to work with colleagues or in a team, and working at home on a computer, that there were no significant modifications other than the working at home option.  
31. As to alternative functions in other spheres of employment, the only relevant observations are that Mr A “might be able to use his knowledge of geology and of the industry to do some sort of work for Chevron at home on his computer.  Alternatively he might initially be able to do some unpaid voluntary work but his difficulty in relating to members of the public makes this unlikely at present.”

32. There was nothing in Dr L’s report about future reviews in response to the final question.  There was a summary of steps that could be taken in the future management of Mr A’s condition (rather than the review process).
33. I find it surprising that having asked specific questions presumably believed to be relevant to its decision, Chevron was satisfied with an incomplete response.   The critical question concerned what work Mr A would be able to do in future.  The only answer to that was that he might be able to do some sort of work at home using a computer.

34. Dr L did not, as far as I am aware, have a copy of the definition of Total Disability, yet under the rules he was being asked to provide a certificate as to Mr A’s recovery from Total Disability.  It may be that Chevron thought that answering the questions would help them to reach their own decision. It may be that they thought the questions effectively amounted to the definition criteria.  Chevron did ask whether Dr L had recovered from his “pensionable disability” to which the answer was that he had partially recovered.  But I cannot see anything in Dr L’s report that amounts to a certification that Mr A was no longer prevented “from following his normal occupation or any other occupation for which he is suited through qualification, training or experience.”

35. Dr L was clear that Mr A could no longer follow his normal occupation.  Unpaid voluntary work is not an occupation.  That only leaves doing “some sort of work from home”, which was just a possibility, but even if certain does not indicate an occupation that could be followed (where following implies more than just occasional work).  It was no more than a possible source of limited activity.
36. The only available conclusion from Dr L’s report was that Mr A was not as ill as he had been, but that there was no evidence that he could follow an occupation for which he was suited, as required.  Dr L appears to be describing ways by which Mr A could be reintroduced to the world of work rather than confirming that he was able to follow an occupation. In the absence of further evidence the only possible inference from the report was that, as yet, he could not.
37. I find therefore that Chevron misdirected itself when finding that Mr A had in part recovered from Total Incapacity.  I uphold the complaint.
38. I have given considerable thought to my directions in this case.  I would normally direct that the decision be reconsidered as at the original decision date.  However, it seems to me that the evidence before Chevron in 2006 when the reduction was made was clear that Mr A had not recovered so that the Total Incapacity definition no longer applied.  On the other hand, the rules allow for periodic reviews that would have otherwise taken place between 2006 and now.  In addition, Mr A himself thought that he might be able to return to some sort of work in that period and, although he has been unsuccessful in doing so that could either be for reasons of availability or capacity.  Availability is irrelevant. The matter of capacity would have been for Chevron.

39. So my directions below give Chevron scope to consider whether Mr A subsequently recovered, fully or in part, from Total Incapacity, and if so, what benefits should be payable.  The assumption for this purpose is that there would have been annual reviews starting in 2007.
Directions
40. Within 28 days of the date of this determination Chevron is to arrange for Mr A to receive the additional instalments he would have received between 31 March 2006 and 31 March 2007 had the reduction not been made, plus interest from the due date of each instalment to the date of payment.

41. Within 28 days of the date of this determination Chevron may (but is not required to), having obtained such further evidence as it requires, consider whether and, if applicable, when Mr A’s health recovered so that the definition of Total Incapacity ceased to apply at yearly intervals starting on 31 March 2007 (a year after the reduction was made) to 31 March 2010.

42. In the event that Chevron determines that on any of those dates Mr A’s health had so recovered, it shall determine what level of pension should be paid thereafter (but not so that it is below the level of pension he received as a result of the 31 March 2006 reduction).
43. Chevron shall then arrange for Mr A to receive any balancing instalments of pension arising between 31 March 2007 and the date of reduction, determined in accordance with the direction above.

44. If there is no reduction, or the reduction is less than the reduction made in 2006, Chevron shall arrange for Mr A to receive the balance of instalments between 31 March 2007 and now with interest, and for his future pension to be paid at the appropriate level subject to such conditions as to review as it may consider appropriate.

45. The interest referred to above shall be simple and calculated on the base rate for the time being quoted by the reference banks.
46. Any future review of Mr A’s pension may be included as part of any general review of the scheme’s disability pensions, and need not be tied to a 31 March anniversary.
TONY KING 
Pensions Ombudsman

14 September 2010 
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