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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr W M Marshall

	Scheme
	Grampian Country Pension Fund (the  Grampian Scheme)

	Respondent
	Independent Trustee Services Ltd (ITSL)


Subject

Mr Marshall disagrees with the decision of the current trustee of the Grampian Scheme, ITSL, not to classify the benefits resulting from a special employer contribution of £320,000 as a money purchase (defined contribution) benefit.  He also says that if it is not so classified there has been a failure to ring-fence or segregate the benefits which itself amounts to maladministration. 
The Pensions Ombudsman’s determination and short reasons

The dispute over whether the benefits in question are money purchase benefits should not be found in Mr Marshall’s favour.  They do not fall within the present statutory definition of money purchase benefits.
The complaint of maladministration cannot be upheld against ITSL.  The contribution was received by different trustees of an earlier scheme.

DETAILED DETERMINATION

Material Facts

Mr Marshall’s pension on leaving
1. Mr Marshall was employed by Marshall Food Group Limited (the Company) and by virtue of that employment he was a Category One member of the Marshall Group Executive Pension Scheme (the Executive Scheme), a contracted-out salary related scheme.  The Executive Scheme was established by a Definitive Trust Deed and Rules dated 30 May 1997 (the Deed and Rules) and commenced from 1 June 1997.  Mr Marshall was one of four of the initial trustees of the Executive Scheme.

2. Mr Marshall was entitled to a pension of 40/60ths of his final pensionable salary after 15 or more years’ Ranking Service (as defined in the Rules).

3. The Company was acquired by Grampian Country Foods Group.  As a result of that acquisition, it was agreed that Mr Marshall would leave service and would receive a severance payment in terms of his contract of employment.

4. Mr Marshall resigned as a director of the Company on 10 September 1998.  On the same day, senior management at Grampian Country Food Group were appointed as directors to the Marshall Food Group Limited.  The trustees of the Executive Scheme were also completely replaced.
5. In a letter dated 16 September 1998 to Mr Marshall, the actuarial director of Sedgwick Noble Lowndes (SNL) and the appointed Scheme Actuary to the Executive Scheme said,

“The schedule I sent you on Monday sets out benefits based on a final pensionable salary of £140,496.  The total pension shown is effectively the maximum allowable by the Inland Revenue based on this level of earnings.

As we discussed, you have non-pensionable earnings (ie taxable benefits in kind) and I have obtained details of these …  Including these non-pensionable earnings increases the final salary figure to £165,756.

Part of the severance payment can be used to give you the maximum level of pension based on this level of earnings.

I mentioned to you on Monday that the maximum pension is two thirds of earnings multiplied by the ratio N/NS where –

N
= 
company service to date of leaving

NS
=
company service that would have been served had you worked to age 60.

I have calculated the amount of severance payment required to provide all of the following additional benefits:

1.
The maximum pension based on a final salary of £165,756 rather than £140,496.  All of this additional pension is assumed to increase during payment in line with RPI subject to a maximum of 5% each year (the level of increases is known as Limited Price Indexation (LPI)).

2.
Build in LPI pension increases to that part of your basic pension entitlement which does not increase during payment (as set out in the schedule sent to you on Monday).
3.
Increase the spouse’s [pension] payable in the event of death after retirement from 50% to two thirds of your own pension.

4.
Allow for the severance payment to be paid as a lump sum in the event of death before retirement.

This uses up approximately £320,000 of the severance payment.

The enhanced pension payable from the 60th birthday is as follows:

	
	Accrued Pension at 8 September 1988
	Projected Pension at age 60

	No guaranteed increases to pensions in payment 
	Nil
	Nil

	Increasing in line with RPI subject to maximum of 5% each year
	£79,122 pa
	£113,196 pa

	Increasing in line with RPI subject to maximum of 3% each year 
	£  1,198 pa
	£    2,065 pa

	Total 
	£80,320 pa
	£115,261 pa


£77,200 pa of the accrued pension at 8 September 1998 increases in line with statutory early leaver revaluation between date of leaving and age 60, ie in line with the movement of RPI over this period but subject to a maximum of 5% pa.  The above projection uses 4% pa statutory revaluation.  The balance of the accrued pension (ie £3,120 pa representing the Guaranteed Minimum Pension) is revalued at a fixed rate of 6.25% pa.

The balance of the severance payment ie £30,000 would allow you to retire at age 59 ½ without any early retirement penalty being applied.

You could exchange part of your pension at retirement for a tax-free cash sum of £180,720.

The information I faxed you yesterday was requested by [KMcD] of Dickson Minto W.S.  This shows immediate early retirement benefits assuming that you take the maximum tax-free cash sum”
6. That day (16 September 1998) the actuarial director also wrote to Mr Marshall’s then solicitors, Dickson Minto WS (Dickson Minto), and said,
“I understand that [Mr Marshall] wishes to apply all of his severance payment of £350,000 as a pension contribution to provide enhanced benefits from the Marshall Group Executive Pension Scheme and to allow him to retire at any time between now and normal pension age.

Rule 5(c) requires company consent for early retirement …

My letter of 16 September to [Mr Marshall] sets out the additional benefits at age 60 if the £350,000 payment is made.  In order to meet Inland Revenue benefit limits

It is assumed that a £350,000 lump sum death benefit (plus a refund of personal contributions) would be payable in the event of death before retirement.

The additional benefits cost £320,000 and a further £30,000 would allow early retirement at age 59½ without an early retirement factor being applied.

My calculations assume [Mr Marshall] left service on 8 September and I understand that this may not be the correct date.  If the date is later than this his basic scheme entitlement will be greater and the enhanced benefits will have to be adjusted.

It is assumed that the company will agree to the following:

1 The £350,000 being applied as an employer pension contribution.

2 £350,000 lump sum death benefit

3 Early retirement at any time between now and age 60 in terms of Rule 5(c).

4 Taxable benefits in kind can be taken into account to determine maximum tax-free sum and to check that other benefits are within Inland Revenue limits.

5 The enhanced benefits will be calculated by me as Scheme Actuary as the amount that I would advise the trustees as satisfying clause 4(c) of the Definitive Trust Deed.

6 If not required to meet Inland Revenue benefit limits, the spouse’s pension can be reduced down to 50% or LPI pension in respect of the pre April 1991 pensionable service can be changed to a higher level pension in order to increase the initial level of member’s pension.”
7. Also on 16 September 1998 Dickson Minto wrote to Mr Roxburgh of Iain Smith & Company Limited, Solicitors (Iain Smith & Co were Grampian’s solicitors and Mr Roxburgh acted as the new Company Secretary for Marshall Foods and was also a trustee of the Executive Scheme) referring to his firm’s undertaking regarding a payment of £350,000 to be made to Mr Marshall.  This correspondence said,
“… It now looks that the best way to proceed will be to make a payment (probably the whole amount) to the Marshall Food Group Executive Pension Scheme.  The Scheme’s actuary … is aware of this proposal and has been considering ways in which this might increase Mr Marshall’s pension.  Clearly this proposal would require Marshall Food Group Limited’s consent and I should be most grateful if you would confirm that this will be acceptable …
8. Dickson Minto subsequently wrote to Mr Roxburgh on 18 September 1998 and said,
“I refer to the proposed total contribution of £350,000 in relation to [Mr Marshall] (“WM”).  It would be helpful if you would please obtain confirmation from the Company and the executive scheme trustees that they are agreeable to the following, (which has been discussed and agreed in principle with the scheme actuary):-
1.
a £30,000 “ex-gratia” tax free payment being made to WM;

2.
the balance of £320,000 being applied to the executive pension scheme as a lump sum employer pension contribution.  This is to be earmarked/ring fenced for WM benefit within the scheme (by treatment in the scheme as an AVC);

3.
£320,000 lump sum death benefit to be payable to WM spouse/dependants/estate in the event of his death prior to retirement under the scheme;

4.
early retirement for WM at any date of his choice between now and his reaching age 60 in terms of Rule 5(c) (this is consistent with the rules and prior practice); and

5.
taxable benefits in kind to be taken into account in determining maximum tax free sum and for the purposes of ascertaining that other benefits are within Inland Revenue limits (this is consistent with the scheme rules and prior practice).

It would be useful to receive confirmation in relation to the above as soon as possible.  No doubt, you will require to speak to [IC] at Sedgwick Noble Lowndes in his capacity as actuary to the scheme.  [IC] has however confirmed to us that he is comfortable with the above.
In terms of timing the lump sum payment … should be made asap”.

9. On 22 September 1998 Mr Roxburgh wrote to McHardy & Burnett (Financial Services) Limited (McHardy & Burnett), a firm of financial advisers advising either the Company or the trustees, or perhaps both, saying that compensation for termination of Mr Marshall’s contract of employment had been agreed at £350,000.  He said the fax received from Dickson Minto suggested this would be paid £30,000 as a golden handshake and £320,000 as a payment to the Executive Scheme.  He also said,

“I am advised that if it is paid by the Company then on [Mr Marshall]’s death before retirement he would not gain the benefit of it and therefore they are looking to the pension scheme agreeing as set out in 3 that he would receive a lump sum death benefit to his spouse, dependant, etc on his death prior to pension age.  I presume that the scheme could self insure that on the basis that it received the £320,000 rather than insure that separately.

Four and 5 cause Terry and me some concern and I would wish to discuss these with you.  I do not have a copy of the Trust Deed to hand and will need to check to see what rule 5 (c) is.  If it is some form of statement that he can retire before age 60 then as long as it did not cost the pension fund any more I don’t see that this would be a difficulty.  I presume that this would be on the basis that there was an Early Retirement Factor otherwise it would cost the scheme significantly more.  With regard to the determination of benefits and whether taxable benefits in kind should be taken into account I would welcome your comments on this.  The solicitor at Dickson Minto is saying that that would only assist him to be able to take the cash lump sum but I would have been concerned if taxable benefits in kind were taken into account that since we are working on the basis of him receiving a percentage of his final salary that final salary would be different if taxable benefits in kind were taken into account with it.

10. McHardy & Burnett responded by letter the same day saying,
“… I have discussed the content with … Scheme Actuary at Sedgwick Noble Lowndes, who has confirmed that the balance of the £320,000 can be applied to the Executive Pension Scheme as a Lump Sum Employer Pension Scheme Contribution.  This should be earmarked for … Marshall’s benefit within the Scheme basically by treating it as an AVC since AVCs have priority in the event of the Scheme being wound up, in other words, the benefits should be ring-fenced for … Marshall’s benefit.

In the event of death, [IC] agreed that he can use the salary prior to leaving the Scheme in 1998 which is more than sufficient to allow the 4 x lump sum benefit, …

As far as Rule 5C is concerned, this allows Early Retirement with the Company’s consent.

This would clearly be based on the years of service to 1998 and that Early Retirement factor would be applied to any benefits selected from the date of Retirement.

The Early Retirement factor would apply to the augmented benefits arising from the £320,000 as well.
…

You would, however, need agreement of the Scheme Trustees and a Minute to this effect as well as a Minute from the Company”.

11. The four new trustees of the Executive Scheme – Messrs Duncan (Chairman of Grampian), Paris (Finance Director of Grampian), Stephen (Managing Director of Grampian), and Mr Roxburgh (of Iain Smith & Company) – met on 28 September 1998 and the minutes for that meeting (dealing with the only business before the trustees) said,

“It was noted that in connection with the retiral from Marshall Food Group Limited of [Mr Marshall] that a lump sum employer pension contribution of £320,000 had been made by the Company to the Scheme and that this was to be earmarked for the benefit of [Mr Marshall].  It was agreed that this contribution be accepted on this basis.  It was noted that in the event of Mr Marshall’s death but prior to retirement under the Scheme that he would not receive the benefit of the £320,000 and that accordingly he ought to be retained in the Death Benefit Scheme to the extent of £320,000.  This was unanimously agreed”.

12. Mr Marshall left the Company on 30 September 1998.
13. On 7 October 1998 Dickson Minto wrote to the actuarial director at SNL asking for confirmation that £320,000 had been paid into the Executive Scheme on the basis that was previously agreed.

14. The actuarial director at SNL replied on 14 October and confirmed a cheque for £320,000 had arrived.  He said it had been applied as an employer contribution earmarked to provide additional benefits for Mr Marshall.

15. In 1998 SNL was acquired by William M Mercer Ltd (now Mercers).  
16. A preserved benefit statement was prepared by Mercers which among other things said:
“Your benefits at date of leaving
The benefits set out below are provided in accordance with the rules of the scheme, which are summarised in the explanatory booklet.  The benefits have been augmented by a £320,000.00 special contribution paid on your behalf.  Please also read the notes on the leaflet.

(Basic pension preserved in the scheme at date of leaving  


£ 80,320.00 pa (including your guaranteed minimum pension of £3,120.00 a year)
(Widow’s pension if you die before retirement £ 17,928.00 pa

(Lump sum payable if you die before retirement including


a return of your own contributions                   £ 382,321.00
Your benefits at date of leaving
The basic pension will be increased over the period from your date of leaving to age 60.

(
Your guaranteed minimum pension will increase at 6.25% p.a. between your date of leaving and age 65.

· Your benefits in excess of your guaranteed minimum pension will increase at 5% p.a. (or by the rise in the retail prices index if less) between your date of leaving and age 60.

Pension increases during payment

(
£79,122.00 pa increases during payment in line with the movement in the retail prices index subject to a maximum of 5% in any one year.
(
£1,198.00 pa increases during payment in line with the movement in the retail prices index subject to a maximum of 3% in any one year.
…

Widow’s pension on death after retirement

If you die after retirement, a pension will be paid to your widow equal to 50% of your own pension (prior to any amount given up at retirement for a tax-free cash sum and including any increases since your retirement).”

17. On 19 February 1999 Dickson Minto faxed the actuarial director (now employed by Mercers) referring to his letter of 16 September 1998 and the preserved benefit statement which had been recently provided to Mr Marshall.  Mr Marshall’s then solicitor said,

“Generally speaking this seems to be in order except that it was clearly agreed that the benefits package would include enhancement of the spouse’s pension to two thirds.  …

It would also be helpful to have formal confirmation on behalf of the scheme trustees that they had approved these benefits and that these benefits had also been approved by the employer”.

18. McHardy & Burnett replied to Dickson Minto on 17 March 1999 saying they had recently been appointed as Administrators to the Executive Scheme and had received a copy of their fax of 19 February – whilst McHardy & Burnett were the Administrators to the extent of holding data, Scottish Amicable actually performed calculations for the Executive Scheme.  McHardy & Burnett enclosed a revised statement from Mercers and confirmed it had been issued to Mr Marshall.  They also said they had received formal confirmation from the Company Solicitor and the Company had approved the augmentation.  The proposal had then been put before the Executive Scheme trustees and their agreement minuted on 28 September 1998.
19. The revised preserved benefit statement from Mercers and issued by McHardy & Burnett was identical to the earlier version of it except in the following way:
“Widow’s pension on death after retirement

If you die after retirement, a pension will be paid to your widow equal to 2/3 of your own pension (prior to any amount given up at retirement for a tax-free cash sum and including any increases since your retirement).”

20. On 22 March 1999 Dickson Minto forwarded to Mr Marshall a copy of the letter they had received from McHardy & Burnett.  They also said that Mr Marshall would note that that confirmed company and trustee approval and that the benefits had been updated to reflect the two thirds spouse’s pension.
21. Mr Marshall wrote to McHardy & Burnett on 8 April 1999 thanking them for the revised statement and said he had also received a copy of their letter to Dickson Minto confirming the Directors and Trustees approval to the augmentation to the Executive Scheme and the enhanced benefits to him.

22. In July 2000 a further pension benefit statement was sent to Mr Marshall by McHardy & Burnett.  There followed correspondence between Dickson Minto, Mr Marshall, McHardy & Burnett and Scottish Amicable (who had taken over as administrators).  There was clarification of the way that the lump sum on death was determined (it was the £320,000 lump sum plus Mr Marshall’s own contributions – a total of £382,231) and of the salary on which Mr Marshall’s pension was based (£165,756).  There was a correction to the spouse’s pension, so that it was based on the same salary and was calculated as two thirds of Mr Marshall’s pension, rather than one half.
23. On 15 December 2000 McHardy & Burnett, as Administrator, on behalf of the Trustees of the Executive Scheme signed a certificate of deferred benefits on leaving (which were the same as the benefits shown in Mercer’s revised certificate issued in March 1999).  The signed certificate was sent to Mr Marshall on 18 December, with a copy to Dickson Minto.  McHardy & Burnett confirmed they had the Trustees’ authority to sign such certificates.  Mr Marshall acknowledged this correspondence on 20 December.

Relevant provisions of the Executive Scheme
24. Clause 4 of the Executive Scheme Deed (Discretions of Trustees) states,

“(c)
Augmentation
The Trustees shall, at the request or with the consent of an Employer (and if the Principal Employer agrees) and the Employer pays any additional contributions over an appropriate period that the Trustees consider prudent (for the purpose of deciding the amount of those contributions and the appropriate period the Trustees will consider the advice of the Actuary), provide (a) increased or additional benefits in respect of any Member or Members (b) benefits in respect of any Member or Members different from those set out elsewhere in the Rules or (c) benefits in respect of any employee or former employee of an Employer or any spouse or Dependant of a former employee (or for any other person for whom the Inland Revenue permit the Scheme to provide benefits).  These benefits must be consistent with the Preservation, Revaluation, Contracting-Out and Transfer Value Laws, will be in a form which does not prejudice Revenue Approval and will be of an amount within the limits referred to in Rule 13 (f)”.

25. Clause 13 describes arrangements should the scheme be wound up.  It provides that assets representing additional voluntary contributions are to be identified separately and the associated benefits provided in full before other benefits are, if necessary, reduced in consequence of any deficit of assets against liabilities.  It does not distinguish any other assets or give priority to any particular benefits other than depending on the status of the recipient (for example, whether a pensioner or an active member).

26. Rule 4 of the Executive Scheme (Additional Voluntary Contributions) said,

“A Member in Ranking Service may pay AVCs to secure additional benefits for himself and/or his Spouse or Dependants.  … However, the Member’s total benefits under the Scheme must not exceed Inland Revenue limits (see Rule 13(f)) and his total contributions to all occupational pension schemes and Free-Standing AVC Schemes providing benefits in respect of his Service must not exceed 15% of his total earnings in any tax year.   For this purpose, a Member’s total earnings do not include termination payments, …”

Transfer from the Executive Scheme to the Grampian Scheme
27. In early 2001 a bulk transfer agreement was completed between the trustees of the Executive Scheme and the trustees of the Grampian Scheme.  The trustees of the Executive Scheme and the Grampian Scheme agreed that all the assets and liabilities of the Executive Scheme in respect of (i) all members currently earning benefits from the Executive Scheme; (ii) pensions currently in payment from the Executive Scheme together with liabilities contingent on those pensions; and (iii) former members of the Executive Scheme who had entitlement to deferred benefits would, with effect from the Transfer Date (19 February 2001), be transferred to the Grampian Scheme.
28. The Trustees of the Grampian Scheme undertook to provide benefits under the Grampian Scheme in respect of pensionable service accrued under the Executive Scheme before the Transfer Date in accordance with the terms and conditions of the Grampian Scheme on terms no less favourable than the rights previously enjoyed under the Executive Scheme.

Mr Marshall’s retirement

29. In a letter dated 22 December 2005 to Mr Marshall, the administrator of the Grampian Scheme, Hewitt Bacon & Woodrow (now Aon Hewitt) (Hewitt), provided Mr Marshall with an early retirement quotation if he took his benefits as at 26 December 2005 (reduced for early payment).  Option A was a full pension of £80,389.73 a year, and option B was a tax-free cash lump sum of £212,818.68 and a smaller pension of £70,157.08 a year.  A contingent spouse’s pension of £53,593.15 a year applied to either option.

30. Mr Marshall’s financial adviser, Balmoral Asset Management Limited (Balmoral), responded to Hewitt on 9 March 2006 and enclosed a signed retirement option form.  Mr Marshall selected option B, and when his pension was put in to payment it was backdated to 26 December 2005.

Pension Protection Fund compensation
31. The Pension Protection Fund (PPF) provides compensation to members of eligible defined benefit pension schemes, when there is a “qualifying insolvency event” in relation to the employer, and where there are insufficient assets in the pension scheme to cover the PPF level of compensation.  The compensation level is in most cases 90% of the relevant pension, but subject to a cap.  
32. Immediately following an insolvency event a scheme enters the “assessment period” during which the scheme is restricted to paying benefits at the level of PPF compensation. 
33. However, “money purchase benefits” as defined in Section 181 of the PSA 1993 are excluded from reduction.  The definition is

“Benefits the rate or amount of which is calculated by reference to a payment or payments made by the member or by any person in respect of the member and which are not average salary benefits”

34. On 3 November 2006 the trustees of the Grampian Scheme issued an announcement.  It explained that: the Grampian Country Food Group was in financial difficulty; the three pension schemes in the group (one of which was the Grampian Scheme) were in deficit; ITSL had been appointed as an additional trustee and there had been discussions with the Pensions Regulator and the PPF which were likely to result in pensions being paid at the level of PPF compensation.
35. Balmoral wrote to Hewitt on 8 November 2006.  Balmoral said Mr Marshall was very concerned at the contents of this announcement which suggested his pension may be reduced from £70,157.08 a year to 90% of the current pension in payment subject to a cap of circa £26,050 a year.  Balmoral asked for confirmation that normal retirement age was 60 for Mr Marshall, even though the announcement said 65, and that the contractual ring fenced £320,000 employer contribution in 1998 would be paid in full and not reduced.
36. Hewitt replied on 4 December 2006 and confirmed that Mr Marshall’s normal pension age was age 60 (in July 2008) so if, and when, the Grampian Scheme entered the assessment period for the PPF, his pension would be capped and subject to the 90% compensation level.  Hewitt noted that Mr Marshall’s benefits had been augmented through a company contribution and there was some evidence that the contribution should be ring fenced but they were not clear how such benefits should be treated under the PPF Rules and had referred the case to the Grampian Scheme’s Consultants/Actuary.

37. The Grampian Scheme entered the PPF assessment period on 11 June 2007.
38. In October 2007, Shepherd & Wedderburn, advising the trustees of the Grampian Scheme, wrote to Biggart Baillie, advising Mr Marshall saying that following liaison with the PPF, the trustees had reached the conclusion that the additional benefits could not be regarded as money purchase benefits for the purposes of Part 2 of the Pensions Act 2004 (PA 2004).  
39. More or less since that time the parties have maintained opposing positions as to whether the additional benefits are “money purchase benefits” as defined.  Mr Marshall, represented by Biggart Baillie, has taken the matter through the internal dispute resolution procedure and brought the matter to me for determination.  Summaries of the main points of argument raised by the parties are set out below. Before turning to them, though, it will be helpful to describe in outline recent relevant Court judgments that have been referred to by the parties.
Authorities
Aon Trust Corporation Limited v KPMG [2005] EWCA Civ 1004 (“KPMG”)
40. This was an appeal against a decision of the High Court which concerned a scheme with a relatively unusual structure for employees of KPMG.  Contributions were paid, based on which an identifiable “building block” of pension payable on retirement was allocated.  Annual bonuses were then potentially added to the total pension identified so far, dependent on the performance of the fund as a whole.  
41. The Court was called on to answer a number of questions, one being whether the scheme was a money purchase scheme within the same definition as applies in this case.  The significance was that if it was not a money purchase scheme, then it would be subject to the statutory minimum funding requirements then applying.
42. The Court’s judgment was that it was not a money purchase scheme. 
Bainbridge v Quarters Trustees [2008] EWHC 979 (Ch) (“Bainbridge”)
43. This was an appeal against a decision of the then Deputy Pensions Ombudsman.  The scheme in question had a defined contribution section and a defined benefit section.  Mr Bainbridge had been a member of the former.  The scheme’s governing documents did not distinguish separate funds for each.  Warren J agreed with the Deputy Pensions Ombudsman’s conclusion that there was no protection for Mr Bainbridge’s benefits when the scheme wound up.
Bridge Trustees v Yates [2008] EWHC 964 (Ch), Houldsworth v Bridge Trustees [2008] WHC 964 (Ch) and Houldsworth v Bridge Trustees and Secretary of State for Work and Pensions [2011] UKSC 42 (together, “Bridge Trustees”)
44. I mention all three judgments in relation to this matter because it was proceeding through the Courts at the same time as arguments were being rehearsed in the dispute between Mr Marshall and ITSL.  So at various times there have been references to decisions at first and second instance, as well as the ultimate conclusion of the matter in the Supreme Court.

45. Put simply the issue was whether benefits provided under two sections of the scheme in question were money purchase benefits for the purpose of the statutory provisions setting priorities on winding up.  The definition of money purchase benefits was the same as in Mr Marshall’s case.  The key judgment of the Supreme Court was, as summarised in their press release, that that “equilibrium of assets and liabilities is not a requirement of the statutory definition of a money purchase scheme (and similarly for money purchase benefits)”. 

Summary of Mr Marshall’s arguments (as put by Biggart Baillie on his behalf)
46. In KMPG it was decided that where no decision had been made as to the classification of money purchase benefits until they were put into payment, they remained money purchase benefits.  No decision as to Mr Marshall’s benefits relating to the £320,000 was made until they were put into payment, when they were determined by the available fund, so they remain money purchase benefits. (This submission is made in the fifth paragraph of the original summary of complaint. It may be that at the time Biggart Baillie were not aware of the correspondence referred to in paragraphs 16 to 23 concerning the statements of benefits.)
47. The evidence in the correspondence is that the intention was that the £320,000 was to be ring fenced for Mr Marshall’s benefit.
48. There is no letter from the Executive Scheme trustees detailing the benefits.  The letter of 16 September 1998 (see paragraph 5) is merely illustrative.  The author of the letter was not giving personal advice to Mr Marshall.
49. The absence of recorded intention to apply the additional £320,000 for the provision of additional benefits on a money purchase basis does not mean that the benefits cease to be money purchase.

50. The key documents (the letter from Dickson Minto of 18 September 1998 and the Executive Scheme trustees’ minutes of 28 September 1998) indicate that the agreement between the Executive Scheme trustees and Mr Marshall was not to an augmentation funded by an employer contribution.

51. Mr Marshall did not at the time that arrangements were made think it was important to identify how his benefits were related to the additional contribution or how the money was invested.  The fact that he did not query the position at the time does not establish a common understanding that prevents him from asserting that it was a money purchase benefit rather than an augmentation.
52. In Bridge Trustees the Court considered KPMG and stepped back from the formulaic, dogmatic approach to the characterisation of benefits.  The crucial matters in this case are:
· the provisions of the Executive Scheme;

· the parties’ intentions;

· the fact that (as established in Bridge) the presence of actuarial calculations does not determine that benefits are not money purchase, nor is the actuarial aspect inconsistent with the benefits in fact being money purchase;

· significant weight should be given to the use of the words “earmarked” and “ring fenced”.
Summary of ITSL’s position
53. The KMPG judgment said that for benefits to be categorised as money purchase benefits it was necessary for there to be matching of benefits with underlying assets.  There is no evidence in this case that the additional benefits were to be matched with (or linked to) any identifiable assets.

54. For the benefits to be classified as money purchase benefits there would need to be an identifiable fund with the value of that fund then feeding through to provide the additional benefits through the Executive/Grampian Schemes.  It is not clear what the trustees of the Executive Scheme meant by “earmarked for [his] benefit” but there is no evidence that any consideration of the investment of the one-off contribution was given by any party.  Nor is there any evidence that the additional benefits being provided would depend on investment performance. 
55. Similarly, there is no evidence that the trustees of the Executive Scheme and/or Grampian Scheme agreed to calculate the additional benefits being provided through the special contribution shortly before retirement.

56. While the Executive Scheme trustees’ minute of 28 September 1998 is an inconclusive record of the manner in which the trustees awarded additional benefits, all of the surrounding correspondence from the time and subsequently would indicate that on receipt of the one-off contribution of £320,000 the Executive Scheme trustees agreed to augment the applicant’s existing defined benefit entitlement.

57. The letter of 16 September 1998, being from the Executive Scheme’s actuary, is consistent with the requirements under clause 4(c) of the Deed (Augmentation) which requires the trustees to consider actuarial advice.  The preserved benefit statement records that “benefits had been augmented through the application of £320,000 special contribution paid on [Mr Marshall’s behalf]”.

58. The overall approach of increasing Mr Marshall’s benefits to the maximum permissible is consistent with an augmentation.

59. In February 1999 Mr Marshall’s then solicitor enclosed a copy of the letter of 16 February 1998 from the Executive Scheme’s Actuary and requested confirmation that the trustees and the employer had approved “these benefits”.

60. McHardy & Burnett subsequently replied saying the Company and the Executive Scheme trustees had “approved the augmentation”.  So Mr Marshall and his former legal advisers knew what the additional benefits would be from September 1998 onwards and this is not consistent with a one-off contribution simply being held as a money purchase fund/pot to be converted near retirement.
Conclusions

61. There are two questions in this case.  The first is whether the Executive Scheme trustees made arrangements in that scheme consistent with the intentions of the parties.  For Mr Marshall it is said that there may have been maladministration if they did not.  He has not, however, made a complaint against the trustees of the Executive Scheme.  As the Executive Scheme no longer exists it is likely that any such complaint would be dependent for its success on the trustees being found personally liable.
62. The second is whether, as a matter of law, the additional benefits agreed for Mr Marshall are money purchase benefits as defined, and so protected from reduction.  

63. I put the questions in this order because the first question is relevant to the second, even in the absence of a complaint against the Executive Scheme trustees, In applying the definition of money purchase benefits, it is not possible to ignore the characteristics of the benefits under the Executive Scheme - and hence under the Grampian Scheme as the destination of the relevant liabilities.  It would be a surprising application of the defined term “money purchase benefits” that brought within it benefits which, in the context of the Executive Scheme, were manifestly not money purchase benefits in any generally understood sense.
The arrangements in the Executive Scheme
64. I do not think that there is any doubt that the parties shared a common understanding that the £320,000 was to be “ring-fenced” or “earmarked” in some way for Mr Marshall.  Those words are used during the negotiations, in Dickson Minto’s letter of 18 September 1998 and in McHardy & Burnett’s letter of 22 September, and in the trustees’ resolution of 28 September.
65. Neither do I think there is much doubt that there was an intention that the ring fencing should extend to protecting those benefits in the event of the Executive Scheme winding up in deficit.  That is how McHardy & Burnett expressly understood the intended consequence of treating the £320,000 as if AVCs.  The risks associated with not having the money ring fenced were (a) that it might not be used for agreed benefits in addition to his normal entitlement, (b) that it might fall into the fund on his death and (c) that if the scheme wound up in deficit it would be allocated across the members generally.  The first two were mitigated by ensuring that he would receive an equivalent lump sum on his death and that additional benefits were recorded as payable to him.  All that was left was security in the event of a deficit.
66. In the event nothing was done to give the £320,000 any protection on winding up.  It could not in fact be AVCs because it was not paid out of earnings and anyway greatly exceeded the contribution limit of 15% of pay.  There is no other category of asset, benefit or liability that was afforded protection on winding up under Clause 13 of the Executive Scheme Deed.  So under the Deed and Rules, if the Executive Scheme had wound up in deficit the £320,000 would have fallen into the fund.  As in Bainbridge, applying the scheme’s provisions, and in the absence of an extrinsic legal principle having contrary effect, even if there had been an identifiable investment or investments it would not have been applied exclusively, or possibly at all, for Mr Marshall’s benefit. 
67. Similarly, at least by the time that the additional benefits were formally agreed if not before, on a wind up the additional benefits would have been cut back in the same way as Mr Marshall’s standard benefits, if Clause 13 required that the latter should be.

68. It is argued by ITSL that what in fact happened was effectively an augmentation of predetermined benefits, supported by the £320,000 contribution.  I do not think it is of overwhelming importance to find a provision of the Executive Scheme under which to squeeze the arrangement.  There is no argument that, at the minimum, Mr Marshall was entitled to the additional benefits without protection against reduction on winding up (or, now, entering PPF).  That would be so even if the arrangement entered into was strictly outside the powers of the employer and trustees.  And in fact the argument would probably have been that the augmentation power had been used even if the arrangement had been clearly and beyond doubt to provide Mr Marshall with the ultimate annuity value of a ring-fenced payment of a £320,000 investment plus the return on that sum.  
69. That, then, gives the context for the application of the statutory definition of money purchase benefits.  
The statutory definition

70. Aon, KPMG, and Bridge Trustees all concerned cases in which the disputed benefits were structural; payable under a section of the scheme open to a class of members.  In Mr Marshall’s case the benefits at issue were provided for him alone, outside the main benefit structure and in addition to his benefits under that structure.  That distinction does not prevent his benefits from being “money purchase benefits”.  It does, however, add a degree of risk to drawing direct conclusions from the cases.

71. As mentioned earlier, the definition of money purchase benefits is:

“Benefits the rate or amount of which is calculated by reference to a payment or payments made by the member or by any person in respect of the member and which are not average salary benefits”
72. Taking the words in isolation, Mr Marshall’s additional benefits might appear to fit.  It is reasonably clear that the amount of money (£320,000) was material to the benefits settled on.  The 16 September 1998 letter from the actuary to Mr Marshall explains that the cost of increasing his benefits “uses up approximately £320,000 of the severance payment”. 
73. In Bridge Trustees in the Supreme Court, Lord Walker said:
“The issue between the parties may ultimately turn on whether the statutory words 'calculated by reference to' mean (as the Court of Appeal held in Aon Trust Corporation v KPMG [2005] EWCA Civ 1004, [2006] 1 WLR 97, para 171) 'calculated only by reference to, in the sense that the benefit in question must be the direct product of the contributions.”

74. He went on to reach two conclusions which might be said to be relevant in this case.  First, he said that “by reference to” did not include the word “solely” – the definition includes investment return on contribution.  He also said that a mismatch between assets and liabilities did not prevent the benefits from being money purchase benefits.  
75. In Mr Marshall’s case the relationship between the £320,000 and the benefits provided was never clearly set down for Mr Marshall or the Executive Scheme trustees.  In practice the cost of the benefits cannot on any actuarial basis have been exactly £320,000 – it is too round a sum.  It is also too convenient, being the £350,000 severance less £30,000 that Mr Marshall could receive tax free.  There is a significant difference between benefits being provided in exchange for a particular sum, which it could be argued they were in this case, and benefits being calculated by reference to a sum, which in my view they were not.  
76. However, even if the benefits were loosely calculated “by reference to” the £320,000, many augmentations for which there is additional payment made by an employer might be regarded as to some extent calculated by reference to the payment.  Of course often the defining feature of the augmentation is the benefit rather than the payment (for example a wish to award a particular period of additional service).  But one can readily imagine circumstances in which there is discussion about the cost which would result in the augmentation being constrained by its affordability.  In such cases the benefit might be as much calculated by reference to the affordable payment as the payment is calculated by reference to the benefit.

77. I do not think that even taking into account the breadth that Lord Walker allowed to “calculated by reference to”, Mr Marshall’s benefits can be said to have in fact been calculated by reference to the £320,000.  To the extent that there was a relationship between the payment and the enhanced benefits it was because there was a convenient and pragmatic way of compensating Mr Marshall in a way that he wished to be compensated on the ending of his connection with the company.
78. In Mr Marshall’s case, there plainly was scope for a mismatch between assets and liabilities from the start.  The value of his additional benefits will have fluctuated between the payment of the £320,000 and the time the benefits came into payment (setting aside the fact that no external annuity has been bought, so there is a continuing mismatch). 
79. In fact after the money was paid and the benefits agreed, there was nothing to which the liabilities could be matched.  The £320,000 was never separately invested, or separately accounted for and nothing in the contemporary correspondence suggests that it would benefit from investment returns or suffer from losses.  The value of Mr Marshall’s benefits would have varied with market conditions and time.  The £320,000 was a fixed sum.  This is not a mismatch between money purchase assets and liabilities.  It is a consequence of there being no money purchase relationship at all.
80. I have struggled somewhat with Biggart Baillie’s original assertion that if the benefits were not identified until they became payable, then they were money purchase benefits.  First I do not see where in KPMG there is a clear basis for that.  It is certainly not put in the same terms in KPMG, though I note Biggart Baillie’s argument that Bridge develops the principle.  Second, as put, it seems too wide.  If, for example, an additional employer’s contribution was paid but there was then some haggling over the exact form of an associated augmentation lasting until the benefits were taken, would that make those benefits money purchase?  The answer must be in the negative.  However, it seems fatal to this line of argument that Mr Marshall’s additional benefits were in fact agreed on before they were put into payment, although Baillie Biggart may not have realised it when the argument was first advanced.
81. More than that, his actual pension when it came into payment was based on the agreed deferred pension (with revaluation to age 60) discounted for early payment.  So not only were the benefits settled before they came into payment, but the actual pension payable was then at one further remove, by dint of discounting, from the lump sum.
82. My conclusion is that Mr Marshall’s benefits do not fall within the statutory definition of “money purchase benefits”. 

83. Mr Marshall’s alternative complaint is that the intended ring-fencing was not put in place.  Evidently there was no effective ring fencing on winding up either before the PPF came into being or under the statutory arrangements that followed its creation.  But the arrangements related to a different scheme long before ITSL were appointed as trustee to the Grampian Scheme.  If there was maladministration it was not by ITSL and it has no consequences for the present treatment of Mr Marshall’s benefits in the Grampian Scheme. 
Overall Conclusions
84. For the reasons given above: (a) I do not find that the benefits should be treated as money purchase benefits and (b) I do not uphold the complaint against ITSL that they ought to have been ring-fenced and I find that they should not be treated as if they were.

Note
85. In response to the Supreme Court’s decision in Bridge a potentially retroactive amendment has been passed in section 29 of the Pensions Act 2011.  When in force it will add a new Section 181B to the Pension Schemes Act 1993 which defines money purchase benefits.  As relevant that will say:

“(2)
A benefit other than a pension in payment falls within this section if its rate or amount is calculated solely by reference to assets which (because of the nature of the calculation) must necessarily suffice for the purposes of its provision to or in respect of the member.

 (3)
A benefit which is a pension in payment falls within this section if-

(a)
its provision to or in respect of the member is secured by an annuity contract or insurance policy made or taken out with an insurer, and

(b)
at all times before coming into payment the pension was a benefit falling within this section by virtue of subsection (2).”

86. The amendment is not yet in force and there are provisions for transitional arrangements and specific exclusions.  My office asked the parties for their observations on the consequences of the amendment.  Both broadly accepted that if the new definition applied to Mr Marshall’s benefits they would not be money purchase benefits.  I have not, however, reached any conclusion on that point, having already decided that they are not money purchase benefits under the definition as it stands.
TONY KING 
Pensions Ombudsman 
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