78004/2

78004/2

PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Ms E A Baker

	Scheme
	NHS Injury Benefit Scheme (the Scheme)

	Respondents
	National Health Service Business Services Authority (the NHSBSA)


Subject

Ms Baker says that the NHSBSA refused to award her a Permanent Injury Benefit (PIB) because they had not properly considered the medical evidence in accordance with their own guidelines.

The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against the NHSBSA because Ms Baker’s condition had been diagnosed before her employment with the NHS and NHSBSA have reached a reasonable conclusion that it was not wholly or mainly attributable to the duties of her employment as required by the regulations.

DETAILED DETERMINATION
Material Facts

1. Regulation 3(2) of the NHS Injury Benefit Regulations 1995 sets out the conditions in which PIB is payable.  It says:

“This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person’s employment and which is wholly or mainly attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if – 

(a) it is wholly or mainly attributable to the duties of his employment; …”

2. Ms Baker was examined by a Special Medical Board on 16 March 1994 at which it was found that she was suffering from “occupational asthma”. It was decided that she had been suffering with this condition since 1 January 1980. Her condition had arisen within a year of commencing work with Smith Kline Beecham (SKB), a health drinks manufacturer, where her duties had involved exposure to sulphur dioxide and sodium benzoate which were used as preservatives in that industry.

3. In 1990 she started training as a nurse, subsequently holding Staff Nurse’s positions in Paediatric A&E Departments and in General Paediatrics. Ms Baker says that it was shortly after commencing in Paediatric A&E at Bristol Children’s Hospital in April 1993 that her asthma became more difficult to control and it was suggested to her that it might be occupationally related. She applied for, and was granted Industrial Disablement Benefit in April 1994.

4. Ms Baker applied for PIB on 14 March 2008.

5. The NHSBSA wrote to Ms Baker rejecting her application on 18 April 2009. They said that in considering her application they had taken into account evidence from the Industrial Injuries Boards plus appeal boards as well as photocopy extracts of her Occupational Health and GP notes. They stated that: 

· her respiratory symptoms dated back to 1979 and when she was awarded disablement benefit for occupational asthma it was dated as occurring from 1 January1980 (some 10 years before she started her Nurse training), when she was working for SKB;

· in 1994 she had been told by a Consultant Physician that there were no objections to her working as a Nurse providing that she avoided sensitising agents such as glutaraldehyde;

· there were no accident/incident reports to suggest that her asthma had been made worse by her working environment; and

· there was not any contributory causal connection, (which need not be the sole, dominant, direct or proximate cause and effect), between the injury/condition(s) applied for and the NHS employment in her case. 

6. Ms Baker instigated stage one of the Scheme’s internal dispute resolution procedure (IDRP) on 26 April 2009. She said that her occupational health notes showed that her health had been affected by her working patterns and that following a reduction in her hours it had improved. She stated that an Industrial Injuries Disablement Benefit award was increased from 20% to 30% as a result of worsening in her respiratory condition.

7. An IDRP stage one decision letter was issued to Ms Baker on14 July 2009 by NHSBSA. The decision was that her asthma did not meet the relevant attribution test. The reasons given were
· A report contained in the Occupational Health case notes showed that Ms Baker had felt that her asthma had worsened due to the stress as a result of workload issues and her working hours were reduced from 30 to 26 in 2004. Later reports indicated that she further reduced her hours with benefit to her health.
· In the GP case records there was a letter from the GP, dated July 1995, stating that Ms Baker had been accepted as having occupational asthma in 1994. It was noted she continued to work as a Paediatric Nurse but that she had impaired exercise tolerance. In 1996 the GP reported again saying her asthma was well controlled though she continued to have impairment for moderate exertion.

· While it was accepted that her duties had led to respiratory symptoms due to the presence of the underlying asthma, the asthma itself has not been caused by her work as a nurse.

8. Ms Baker instigated IDRP stage two on 22 July 2009. She wished to challenge the decision regarding her asthma. She argued that her asthma, which was known to the NHS when she commenced work with them, was exacerbated by her NHS duties, particularly since 1995/6. She said that her Occupational Health records show that her working patterns were a causal link in aggravating her asthma.

9. The NHSBSA issued an IDRP stage two decision letter on 24 September 2009 and this upheld the previous decisions. The NHSBSA concluded that if Ms Baker’s asthma had been caused by her NHS employment then aggravation by the NHS work could also be accepted as part of the attribution. However, as no part of the original causation of her occupational asthma was from her NHS employment, there was no basis for accepting that aggravation could be part of the attribution on its own.

10. Ms Baker says that as a consequence of ill health suffered during the 1990’s which was attributable to her NHS employment, she has subsequently been unable to work full time. This, she says, has led to a permanent reduction in her earnings capacity and she therefore believes that she qualifies for Permanent Injury Benefit.

Conclusions

11. Determining whether Ms Baker’s disease falls within the relevant criteria is a question of fact for NHSBSA.  My role is to determine whether they have reached a reasonable conclusion taking all relevant information into account (and no irrelevant information).
12. There are two criteria.  The first would apply if Ms Baker’s disease was contracted in the course of her NHS employment.  Ms Baker does not dispute that her asthma predates her employment, so the first criterion is not applicable.  
13. The second criterion applies to a disease not contracted in the course of employment.  But it is a requirement that even so it should be “wholly or mainly attributable to the duties of the employment”.  I do not think it can be said to an unreasonable conclusion that the disease was in fact caused by the earlier employment.
14. Ms Baker says that her NHS employment aggravated her asthma. NHSBSA’s medical adviser noted in his advice that Ms Baker’s duties had led to respiratory symptoms due to the presence of the underlying asthma. Ms Baker accepts that the asthma is not wholly attributable to the NHS employment- she had it beforehand.  So all that remains is that it could be mainly attributable.
15. I am satisfied that NHSBSA has properly considered the extent to which Ms Baker’s condition can be said to be wholly or mainly attributable to her duties, and that their conclusion cannot be said to be unreasonable. Having come to their conclusion, it was not then necessary to consider whether she had suffered a permanent loss of earnings. I therefore do not uphold the complaint against NHSBSA.

TONY KING 
Pensions Ombudsman 

24 June 2010 
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