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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mrs S Wilkin

	Scheme
	Local Government Pension Scheme (the Scheme)

	Respondents
	Oxfordshire County Council (the Council)


Subject

Mrs Wilkin believes that the Council have wrongly refused her application for ill-health early retirement.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Council because they did not properly consider Mrs Wilkin’s first application for ill-health early retirement. 

DETAILED DETERMINATION

As relevant, Local Government Pension Scheme (LGPS) Regulations 1997 (as amended) – applicable at the time of Mrs Wilkin’s first application for ill-health early retirement:
1. Regulation 27:

“Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant”.

2. Regulation 31 (6):

“If a member who has left a local government employment before he is entitled to the immediate payment of retirement benefits (apart from this regulation) becomes permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body… he may elect to receive payment of the retirement benefits immediately, whatever his age…”
3. “Permanently incapable” means:

“the member will, more likely than not, be incapable, until, at the earliest, his 65th birthday”. 

4. Regulation 97 (9):
“Before making a decision as to whether a member is entitled…under regulation 31…the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.”
5. Regulation 97 (9A):
“The independent medical registered practitioner must be in a position to certify…that-
(a) he has not previously advised, or given an opinion on, or otherwise been involved in the particular case…and;

(b) he is not acting, and has not at any time acted as the representative of the member, the Scheme employer or any other party in relation to the same case.” 
As relevant, Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007 – applicable at the time of Mrs Wilkin’s second application for ill-health early retirement: 

6. Regulation 31 (2):
“…an authority must obtain a certificate from an independent registered medical practitioner qualified in occupational health medicine as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant employment [the local government employment that he has left] because of ill-health or infirmity of mind or body and, if so, whether that condition is likely to prevent the member from obtaining gainful employment (whether in local government or otherwise) before reaching his normal retirement age, or for at least three years, whichever is the sooner”.
7. “gainful employment” means:
“paid employment for not less than 30 hours in week for a period of not less than 12 months” 

Material Facts

8. Mrs Wilkin was employed as a Secretarial/Clerical Assistant with the Council. On 2 December 2001, her employment with the Council ceased and she became a deferred member of the Scheme.

9. Subsequently, she was employed in an administrative role, firstly by Sheffield Council (March 2002 to August 2004) and then by a solicitor’s office on a part-time basis (September 2004 to October 2005). 
10. Mrs Wilkin has a long history of suffering from chronic back pain (she has been diagnosed as suffering from a degenerative disease affecting her cervical thoracic and lumbar spine area) and in October 2005, she applied for ill-health early retirement. She was then nearly 56 years old.  
11. The Council’s Occupational Health department (Occupational Health) obtained a copy of Mrs Wilkin’s medical records from her General Practitioner (GP), which they submitted with Mrs Wilkin’s occupational health records to Dr Mackenzie, an independent registered medical practitioner (IRMP).

12. Dr Mackenzie concluded, in his 6 February 2006 medical report: 

“On reviewing all available medical evidence and taking into account her age, occupation and prognosis, I do not feel that she fulfils the criteria to support early release of deferred pension benefits on the grounds of ill health”. 

Dr Mackenzie did not specify the reason(s) for his decision. 
13. Occupational Health duly notified Mrs Wilkin that her application had been refused “as the Independent Medical Adviser does not feel that you fulfil the criteria to support early release of deferred pension benefits on the grounds of ill health”.
14. On 27 February, Mrs Wilkin requested the Council to reconsider their decision: 
· no report had been requested from her GP, who she saw in June 2004 when her condition flared-up;
· Dr Mackenzie’s report did not mention the results of X-rays “which portray the oseophytes on the spine and left shoulder, but also the fusion of bones in the lumbar region”; 

· no report had been obtained from her physiotherapist.  

15. Occupational Health wrote to Mrs Wilkin, on 7 March, informing her that they had written to her GP requesting a copy of her medical records from June 2004 to date plus the results of all investigations, especially X-rays. They advised Mrs Wilkin that they had not received a report from her physiotherapist and suggested that she may wish to contact her GP to ensure that all relevant information was made available.   

16. On 4 May, Occupational Health notified Mrs Wilkin that they had received all of the information relating to her medical condition held in her GP’s notes.
17. Dr Mackenzie reviewed the new information together with Mrs Wilkin’s occupational health records and concluded “taking into account her age, occupation and prognosis” that Mrs Wilkin did not meet the criteria for ill-health retirement. Again Dr Mackenzie did not specify in his report the reason(s) for his opinion. The Council refused Mrs Wilkin’s application on 16 May.
18. Mrs Wilkin subsequently wrote to Occupational Health: 
· Since she had left the Council’s employment before her condition was diagnosed there would be nothing about her condition in her occupational health records;
· it was not clear what ‘new information’ the Council had obtained since her current physiotherapist had not been contacted;
· her GP’s medical records for her would not include records/reports from her private consultant and physiotherapist. 
19. Enclosing Dr Mackenzie’s two reports, Occupational Health replied that they had requested her (Mrs Wilkin’s) GP to provide full information on her medical condition (including photocopies of all relevant hospital correspondence), which Dr Mackenzie had subsequently reviewed before giving his opinion. 

20. On 24 July, Mrs Wilkin further wrote to Occupational Health:

· requesting specification of the exact documents used to reach the decision to refuse her application;
· commenting that neither of the physiotherapists treating her had been asked to provide a report, nor had her orthopaedic consultant been asked to provide a copy of medical notes and X-rays;
· saying that her condition was degenerative, she had been recommended to remain mobile and not to sit, bend nor lift for prolonged periods of time and to perform exercises several times a day to try to alleviate the stiffening of her spine;

· she had been told that her condition would not improve. 

21. Mrs Wilkin subsequently escalated her claim by invoking the Scheme’s two stage Internal Dispute Resolution (IDR) procedure.

22. In her IDR stage one application, her stated reasons for appealing the Council’s original decision were:

· she did not agree with the medical reports of Dr Mackenzie and requested that her medical file be reconsidered by another occupational health physician;
· she had yet to be given a reason why her application had been refused;
· correspondence she had received had not always been sufficiently detailed and included inaccuracies;
· no prognosis on her condition had been requested and no consideration of the impact of her condition on her ability to do her former job had been considered.  

23. Internally the Council recognised that their decision to refuse Mrs Wilkin’s application and Dr Mackenzie’s reports (on which their decision was based) lacked clarity, failing to explain why Mrs Wilkin did not fulfil the criteria for ill-health early retirement. An email from the Assistant Head of Finance (who was considering Mrs Wilkin’s IDR stage one appeal) to the Occupational Health Manager (dated 7 November 2006) says:

“To sum up where I believe we are – from a pensions administration perspective, due process has been correctly followed but in terms of conveying the precise medical grounds that have informed that perspective, it appears that there is more that we need to do”. 

24. In the same email the Assistant Head of Finance considered Regulation 27 (rather than Regulation 31) of the LGPS Regulations 1997 in relation to Mrs Wilkin’s case.
25. On 14 November, Dr Mackenzie confirmed to Occupational Health the medical evidence he had used to decide that Mrs Wilkin did not meet the criteria for ill-health retirement:

· Dr Edwards’ (Consultant Anaesthetist and Consultant in Chronic Pain Management) letter, dated 17 August 2004, which advised that Mrs Wilkin was responding positively to appropriate physiotherapy from Mr Brockelsby, had good range of movement and minimal tenderness to the cervical spine area;
· Mr Leonard’s (Senior Physiotherapist) letter dated 8 September 2005, which said that Mrs Wilkin had been advised to continue with the physiotherapy: “we feel at the moment she is probably 40 to 50% better regarding decreased pain and increased movement than since July 2005”;
· Dr Shaw’s (GP) letter, dated 3 March 2006, which said:

“Different people can cope in different ways with a degree of disability or pain caused and so I suppose it isn’t an automatic assumption that having cervical spondylosis is incompatible with work”;
· the patient’s records, which showed that analgesics were last prescribed to Mrs Wilkin in August 2004. 

        Dr Mackenzie concluded: 

“On the evidence of reports together with reviewing all her occupational health records and the fact that she is not taking prescribed analgesia it would not appear that her condition was that debilitating that she was not able to undertake some form of work and, hence was not permanently incapable of work until her normal retirement age of 63.” 

26. On 21 December, the Council’s Assistant Head of Finance wrote to Mrs Wilkin enclosing a copy of Dr Mackenzie’s latest report and confirmed the papers that had been submitted to Dr Mackenzie for his consideration of her claim and asked Mrs Wilkin to submit any further medical evidence that she considered to be material. He also quoted Regulation 27 and effectively advised Mrs Wilkin that Dr Mackenzie’s opinion was that she did not fulfil the criteria of that Regulation by saying:

“Doctor Mackenzie, you will note, has concluded that your medical condition does not meet the legislative definition set out above [Regulation 27]and on the basis of his judgement, the Pensions administration team have no option but to refuse your request for early release of pension benefits.”
27. Mrs Wilkin replied:

· she noted that no medical reports had been requested by Dr Mackenzie;
· in her opinion, her GP’s notes were limited and advised that she was awaiting reports/medical evidence from her Orthopaedic Consultant, Pain Management Specialist and Physiotherapists;
· she requested an extension for the provision of medical evidence.

28. On 7 February, the Council’s Assistant Head of Finance refused Mrs Wilkin’s application under IDR stage one:

· his request for her to provide any further medical evidence “was not an invitation to submit further medical assessments but to confirm whether there were any medical reports in your possession at the time that Dr Mackenzie came to his conclusion”;
· since she had not submitted any further evidence (“existing at the time of Dr Mackenzie’s original decision”), he concluded that Dr Mackenzie had considered the available evidence and his conclusion was correct. 

29. Mrs Wilkin appealed the Council’s decision under IDR stage two:

· the decision to refuse her application had been made without consideration of all the available medical evidence;

· she had previously notified the Council that her GP’s notes would not include private sector medical evidence from her physiotherapists and consultants. Nevertheless, Dr Mackenzie had reached his view without obtaining medical reports (including X-rays) from the private sector (“from all those to whom I had been referred by my general practitioner”);
· her attempts to obtain further medical evidence had been unsuccessful (since it required the Council/their medical adviser to make the first approach);
· whilst Dr Edwards’ letter of 17 August 2004 gave the impression that

physiotherapy was improving her condition this was not the case. Her 
condition was degenerative and not operable. Physiotherapy helped 
reduce the pain and enable her to partake in daily exercises to maintain 
her current level of flexibility. However, repetitive movements “would 
cause the level of pain to increase and stiffness occurs”.

· Mrs Wilkin enclosed a letter from Dr Edwards, dated 9 February 2007, in which he fully supported her application “for the early release of your deferred pension funds” and advised that her spinal problem would not improve and rather than take regular pain killers the best way forward would be for her to perform a programme of regular exercises and stretching.  
· Mr Leonard’s comments on percentage improvement did not specify the percentage starting point. 
· Dr Shaw’s comments were in response to a specific query she had               raised and should not be classed as a medical report. 
· Concerning the lack of prescribed analgesics, Dr Edwards’ opinion   

            was that medication should be kept to a minimum and referred to     

           his letter of 9 February 2007.
· “The final straw is now I am unable to present any further medical evidence”.

30. Mrs Wilkin’s IDR stage two appeal was rejected by an independent assessor on 3 April 2007 because:

· It had not be shown “either conclusively or on the balance of probabilities” that Mrs Wilkin’s condition means that she is permanently incapable of discharging her former employment as a Secretarial/Clerical Assistant.
· The Council had obtained a significant amount of medical evidence on her condition, but if she felt that there was additional medical evidence it was for her to provide this rather than for the Council “to find the information”.
· The Council made their decision in accordance with the applicable Regulations, addressed the correct questions and took into account all relevant evidence and it was not perverse;
31. In September 2008, following consultation with the Pensions Advisory Service (TPAS), Mrs Wilkin made a wholly fresh application for ill-health retirement (she was then almost 59 years old), in which she said:
· there was medical evidence that her condition was permanent;
· the degenerative disc disease was causing her incessant pain of varying levels;
· physiotherapy only temporarily gave her pain relief;
· Mr Howard (Consultant Orthopaedic and Spinal Surgeon) was reluctant to carry out surgery because the chance of a successful resolution was low and had referred her to a different pain relief consultant (Dr Murray);
· more recently she had had investigations into “unsteady episodes” and “digestive/bowel problems”;
· the private sector held her complete medical notes.
32. By then the LGPS criteria for ill-health early retirement had toughened, now additionally requiring that it is likely that the member’s condition will prevent him/her from obtaining gainful employment before age 65, or for at least three years, whichever is sooner. 
33. Occupational Health wrote separately to Mr Howard, Dr Murray and her GP requesting “any medical records, reports or medical evidence from June 2006, which would support her application. Anything else you feel that would assist to support her application would be appreciated”.

34. Mrs Wilkin’s medical records were provided by her GP’s surgery and Dr Murray replied to the Council, on 9 December, that he had been asked to consider Mrs Wilkin “for radiofrequency lesion to the facet nerves which might provide long term relief”. However, after conducting “some diagnostic local anaesthetic blocks around the lower left lumbar facets” he was not convinced that Mrs Wilkin would benefit from the procedure and had suggested to Mrs Wilkin that she see her GP to discuss a trial using low strength opiate patches.
35. In January 2009, the Council asked Dr Mackenzie to assess Mrs Wilkin’s current eligibility for ill-health retirement. Dr Mackenzie concluded that Mrs Wilkin was not permanently incapable:

“…because it was possible, given the current information, that further treatment may enable her to resume employment before she reaches age of 65.” 

36. The Council did not ask Dr Mackenzie whether it was likely that “further treatment” would enable Mrs Wilkin to undertake her former duties with the Council or any gainful employment and refused her application on 21 January 2009.
37. Mrs Wilkin appealed the Council’s decision (though not formally under the Scheme’s IDR procedure) and submitted a letter from Mr Howard (dated 10 March 2009) in which he concluded that there was “no sensible surgical option” that, more likely than not, would successfully resolve her symptoms. 
38. The Council referred Mrs Wilkin’s case to another IRMP, Dr Kitchin. Dr Kitchin wrote to the Council recommending that more information be obtained on how Mrs Wilkin’s condition was affecting her life. The Council duly arranged for Mrs Wilkin to see Dr Hussain (Consultant in Occupational Medicine, Specialist Accredited Occupational Physician and Honorary Lecturer, Centre for Occupational and Environmental Health, University of Manchester). Dr Hussain reported back on 30 July 2009:

“In my assessment of this case, I think it is a borderline case with reference to the LGPS criteria. However, some outstanding treatment options are available such as the possibility of radiofrequency ablation of her facet joints. Additionally, her work was relatively sedentary and provided some workplace adjustments could be allowed, such as allowing her flexibility to move her body posture at frequent intervals (and in my experience this is a reasonable adjustment that employers are willing to accept), I feel that Mrs Wilkin could potentially return to relatively sedentary work such as her previous administrative role. I therefore do not believe that the criteria for ill health retirement have been met in this case at present.”

39. Subsequently, Dr Kitchin certified that Mrs Wilkin was not permanently incapable and said in his accompanying report to the Council’s Occupational Health Manager:

“[Dr Hussain] has pointed out that the medical reports suggest that there is a possibility of some further treatment which he feels could possibly improve her functional ability. He indicates in his report that he feels that it would be possible to make some workplace adjustments which would make it possible for Mrs Wilkin to return to sedentary work, as in her former role.

…I am afraid therefore that I have no option other than to turn down her request on the basis that the criteria for ill-health retirement have not been satisfied.

I am very sorry to disappoint Mrs Wilkin again, but would be grateful if you could write to her…”
40. The Council’s Occupational Health Manager then wrote to Mrs Wilkin enclosing Dr Kirchin’s report:

“I have received the application back from Dr Kitchin and unfortunately he feels you do not fit the criteria for ill health retirement LGPS.

I have enclosed his report.

As Dr Kitchin has stated in his report, we appreciate your co-operation in attending the arranged appointment and patience in this long process”.
41. Mrs Wilkin replied:

· Adjustments had been made to her workplace at her last two jobs, but these did not prevent a flare-up of her condition in June 2004, “It is the sedentary position that aggravates the condition”.

· She was surprised that a medical assessment (by Dr Hussain) had been suggested, since she had previously been told that if she obtained a statement that she had received all available surgical treatment she would be awarded ill-health early retirement.

· Too much emphasis had been placed on why she did not meet the criteria, rather than on where she did meet the criteria:

· Dr Edwards’, in his letter of 9 February 2007, said that her condition “is not going to improve in the future” and that he fully supported her IHER application;
· Mr Howard, in his letter of 10 March 2009, stated that there is no further surgical treatment available;
· Dr Murray advised (in his letter to the Council of 9 December 2008) that radio frequency ablation was unsuitable;
· various treatments that she has had to date had not given long term pain relief.

· If Dr Edwards had been contacted in 2007 her case would have been resolved. 
42. Mrs Wilkin subsequently added:

· “Dr Hussain’s opinion contradicts Mr Edwards’ letter of 9 February 2007 in which he states the condition is not going to improve”.
· Her proximity to age 60 makes workplace adjustments to enable her to do sedentary work an outdated opinion.
· The expertise of “highly qualified medical professionals…should not be superseded by the opinion of an Occupational Health Consultant…”

43. Occupational Health referred Mrs Wilkin’s file back to Dr Kitchin for further consideration ‘in light’ of Mrs Wilkin’s comments. Dr Kitchin duly replied:

· Whilst Dr Murray (in his report of 23 October 2008) understandably says that he would prefer to address Mrs Wilkin’s symptoms by use of painkillers he goes onto to say that he would consider radio frequency ablation if spinal surgery was her only alternative.

· He understood that radio frequency ablation is a “realistic and reasonable treatment option”.

· Dr Hussain is “an accredited specialist and a Fellow of the Faculty of Occupational Medicine, I do feel it would be ludicrous and inappropriate to go against his stated opinion.”.
44. Dr Kitchin later added:

“Dr. Hussain is satisfied that Mrs Wilkin could undergo relatively simple and straightforward treatment with what was advised as a good prospect of success. It is difficult to understand why this reasonable course of action should not be entertained”.
45. TPAS then queried why, in effect, Dr Kitchin had decided Mrs Wilkin’s case rather than the Council (as required under the LGPS Regulations).
46. The Council replied that Dr Kitchin advised them on occupational health matters, but they, as the employing authority, decided whether to award ill-health early retirement. Whilst Mrs Wilkin could refer her request to the Council’s Pensions Benefits Sub-Committee (who are the final arbiter in the decision making process) it was unlikely that they would uphold her application because Dr Kitchin had certified that she was not permanently incapable.
47. Mrs Wilkin complained to this office.
Summary of Mrs Wilkin’s position  
48. In respect of her original application not all medical information (which was held in the private sector) was collected by the Council.

49. Dr Edwards was not contacted by the IRMP. His letter, of 9 February 2007, supporting her claim was disregarded, but his earlier letter, of 20 August 2004, was used in deciding to decline her application. 
50. Radiofrequency ablation to resolve her back condition was considered by Dr Murray in 2008. He concluded that it would not be beneficial.

51. Mr Howard’s letter of 10 March 2009 says that there are no further surgical treatment options are available.
52. She has been awarded State Incapacity Benefits for the last five years, which require medical assessments that “consist of more checks on body functions and also the effect on everyday life, than the assessment by Dr Hussain”. 
53. The suggestion that workplace adjustments will enable her to work displays a lack of understanding of her condition.

54. Her job role at the Council required long periods in a sedentary position. Being sedentary causes her muscle(s) to spasm. Walking and stretching does not release the spasm, it requires stopping what she is doing and resting. 

Summary of the Council’s position  
55. In response to the Council’s decision to refuse her original application, Mrs Wilkin replied that not all medical evidence had been considered. Further medical advice was provided and considered by Dr Mackenzie, but his opinion remained that she did not fulfil the LGPS criteria for ill-health early retirement.  

56. Dr Edwards’ letter of 9 February 2007 was not received by the Council, hence Dr Mackenzie’s [the Council, in their letter of 14 April 2010, name Dr Kitchin. I have assumed that this was a mistake] referral to Dr Edwards’ letter of August 2004. Nevertheless, Dr Edwards’, in his 2007 letter, does not say that there are no treatments available and whilst he offers to support her condition as genuine he does not say that she satisfies the LGPS Regulations criteria for ill-health early retirement. 
57. Whilst Mr Howard has concluded that there is no surgical option, it is not the only possible treatment for Mrs Wilkin’s condition.

58. Dr Hussain concluded after seeing Mrs Wilkin and reviewing her case that there is some possible treatment which could improve her condition, namely radiofrequency ablation, and while this possibility remains Mrs Wilkin does not meet the LGPS criteria for ill-health early retirement. 
Conclusions
59. The qualifying criteria for State Incapacity Benefit (which Mrs Wilkin is currently receiving) are different.  So it does not follow that Mrs Wilkin qualifies for an ill-health early retirement pension under the Scheme’s Regulations because she is receiving State Incapacity Benefit.   My focus has been on whether the Council have followed the correct tests they must apply. 

60. It is for the Council to decide whether or not Mrs Wilkin should be awarded ill-health early retirement after obtaining appropriate certification from an IRMP qualified in occupational medicine assessing against the correct test.

61. The Council has an over-arching responsibility to ensure that a member receives the benefits that he/she is entitled to. They must abide by well established principles before making their decision. They must ask correct questions, consider all of the relevant information, construe the Scheme’s Regulations correctly and make a decision which is not perverse. 

62. Similarly, the Council should be clear in their minds before they make their decision that the IRMP has asked all the right questions, considered all relevant and no irrelevant factors and reached a decision that is not perverse.
Mrs Wilkin’s First Application

63. In respect of Mrs Wilkin’s first application Regulation 31 (of the LGPS Regulations 1997) require her, on the balance of probabilities, to be permanently (that is to age 65) incapable of efficiently discharging the duties of her former employment as a Secretarial/Clerical Assistant.
64. Dr Mackenzie, in his 6 February and 8 May 2006 medical reports, failed to state the reason(s) for his decision that Mrs Wilkin was not permanently incapable of performing her previous duties at the Council. Before reaching their decision the Council did not obtain Dr Mackenzie’s confirmation of his reason(s). Consequently, when the Council informed Mrs Wilkin that her application had been unsuccessful they did not know why other than that Dr Mackenzie had given his opinion that Mrs Wilkin did not fulfil the criteria for an ill-health early retirement award. Therefore, they did not know whether or Dr Mackenzie had applied the correct test or whether his decision was perverse.

65. After Mrs Wilkin appealed their decision the Council asked Dr Mackenzie to provide his reasons. This Dr Mackenzie did stating: “it would not appear that her [Mrs Wilkin’s] condition was that debilitating that she was not able to undertake some form of work and, hence was not permanently incapable of work until her normal retirement age of 63”. This is his conclusion in his report of 14 November 2006 to the Council. This conclusion shows that he did not address the question he was required to answer i.e. was Mrs Wilkin capable of efficiently discharging the duties of a Secretarial/Clerical Assistant with the Council?
66. In respect of Mrs Wilkin’s IDR stage one appeal, it is apparent that the Council’s Assistant Head of Finance considered the wrong Regulation (that is Regulation 27, rather than Regulation 31) in reaching his decision not to uphold Mrs Wilkin’s appeal and in effect advised Mrs Wilkin (in his earlier letter of 21 December 2006) that Dr Mackenzie’s opinion was that she did not fulfil the criteria of Regulation 27.
67. Whilst Regulation 31 was considered by an independent assessor of Mrs Wilkin’s IDR stage two appeal, his decision not to uphold Mrs Wilkin’s appeal was based on Dr Mackenzie’s view that Mrs Wilkin was not permanently incapable of undertaking some form of work, which was not the applicable test when Mrs Wilkin’s first applied for ill-health early retirement.

68. My view, therefore, is that the Council have not properly considered Mrs Wilkin’s first application and my direction below is that they should consider it wholly afresh.
Mrs Wilkin’s Second Application
69. When Mrs Wilkin submitted her second application the Regulations had changed toughening the test for “permanently incapable”. The 2007 Regulations require, on the balance of probabilities, not only that Mrs Wilkin be permanently incapable of efficiently discharging her former Council duties, but also, that her condition will prevent her from obtaining gainful employment before age 65, or for at least three years, whichever is the sooner.
70. The Council’s initial decision (refusing Mrs Wilkin’s second application) was based on certification obtained from Dr Mackenzie, who had assessed Mrs Wilkin’s first application.

71. Since Dr Mackenzie had had previous involvement with Mrs Wilkin’s case his certification of Mrs Wilkin’s second application, under the Regulations, was invalid.

72. However, Mrs Wilkin’s application was subsequently assessed by another IRMP, Dr Kitchin, who also certified that Mrs Wilkin’s was not permanently incapable.
73. Dr Kitchin’s opinion was primarily based on Dr Hussain’s assessment. In his report to the Council, Dr Kitchin says that Dr Hussain feels that there is the possibility of some further treatment which could possibly improve Mrs Wilkin’s functional ability and that it would be possible to make some workplace adjustments which would make it possible for Mrs Wilkin to return to sedentary work, such as her former duties.  

74. Dr Kitchin subsequently advised Occupational Health that Dr Hussain was satisfied that Mrs Wilkin “could undergo relatively simple and straightforward treatment with what was advised as a good prospect of success”.

75. It is not clear that the Council then considered and decided Mrs Wilkin’s application. Instead Occupational Health appear merely to have forwarded Dr Kitchin’s reports onto Mrs Wilkin. However if the Council had considered and decided Mrs Wilkin’s application I am satisfied it is probable that they could have reasonably decided to refuse Mrs Wilkin’s application based on Dr Kitchin’s certification that Mrs Wilkin was not permanently incapable.  It follows I cannot say Mrs Wilkin has suffered a loss as a result of failures in this element of the decision making.

Directions   

76. I direct that within 21 days of this determination, the Council shall request a different IRMP to provide a certificate as to whether Mrs Wilkin fulfils the relevant criteria in respect of her original application based on Regulations applicable at that time.
77. Within 28 days of receiving the required certification, the Council shall consider wholly afresh their decision, including the matters I have raised above, and notify Mrs Wilkin of their decision.
78. If the Council make an award to Mrs Wilkin, simple interest at the rate for the time being declared by the reference banks from the due date to the date of payment shall be added to the instalments of pension and lump sum. 

JANE IRVINE 
Deputy Pensions Ombudsman 

16 August 2010 
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