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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs A L Scott

	Scheme
	Teachers' Pension Scheme - Prudential AVC Facility

	Respondent
	Prudential Assurance Company Limited (Prudential)


Subject

Mrs Scott complains that Prudential’s sales representative improperly persuaded her to pay additional voluntary contributions (AVCs) to Prudential. She also alleges that the sales representative specifically advised against the alternative option of purchasing past added years (PAY) in the Teachers’ Pension Scheme. 

The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against Prudential. The evidence of what was said by Prudential’s representative, in the context of documentation which was reasonably clear, is insufficient for me to be able to find against them.

DETAILED DETERMINATION

Material Facts

1. Prudential manages the AVC section of the Teachers’ Pension Scheme. Until 2000 Prudential offered an advice service through local sales representatives. Prudential is appointed by the Department for Children, Schools and Families (DCSF), (formerly the Department for Education and Skills) as sole AVC provider to the Teachers’ Pension Scheme.

2. Mrs Scott was born on 27 January 1951. She is a member of the Teachers’ Pension Scheme which has a Normal Retirement Age of 60. 

3. Having joined the teaching profession late, Mrs Scott would not be expecting to be able to make sufficient contributions to retire on the maximum pension that can be gained by members of the Teachers’ Pension Scheme. 

4. In order to make additional pension provision for retirement, she therefore decided to contribute to a free-standing AVC (FSAVC) policy with the Teacher’s Assurance Company from September 1990.  

5. In 1991, she attended a Prudential AVC presentation held at her school and asserts that:

“A colleague of mine … had already taken out an “added years” scheme with the Prudential at an earlier date and I was keen to do the same.

The Prudential representative … suggested that the staff should consider switching from the Government’s main Teachers Pension scheme to one run by the Prudential as this would prove to be advantageous and simple to do so.    
After this he outlined two schemes, added years and AVCs. He then spoke to people individually regarding what would be best for them.” 
6. She says that he led her to believe that paying AVCs would be better than purchasing PAY which he said was more expensive. She also asserts that after performing some calculations, he recommended that she terminate her payments into the FSAVC policy and start contributing AVCs to Prudential instead. 

7. Two weeks later, on 16 May 1991, Mrs Scott met the representative again and agreed to pay AVCs to Prudential at the monthly rate of 4% of salary by signing an application form which she says he had completed for her. Section 2 of the form was headed “Pension Scheme Details” and asked for details of any other contributions or benefits by posing a number of questions. On the form signed by Mrs Scott no answer was given to a question as to whether she was contributing to PAY. The ticked response to the question about paying contributions for family benefits was deleted and Mrs Scott initialled the alteration. Other questions in this section concerning her free-standing AVCs and whether she had pensionable employment other than under the Teachers’ Pension Scheme were answered “no”.

8. The form contained a declaration that:

“I understand that the AVC arrangements are governed by the provisions of the Teachers’ Superannuation Scheme. I also accept the provisions in section 7.”

Section 7, was headed “Important Notice” and read:  

“In joining the Scheme, applicants should understand and accept:

(b) that because individual circumstances vary, they should, before starting to contribute to the Teachers’ Superannuation AVC Scheme, consider their position carefully, seeking independent financial advice, where appropriate, about whether contributing to the Facility is in their best interests.

9. She says that she stopped paying into her FSAVC policy shortly after setting up her AVC policy with Prudential and that she would not have switched from one to the other without being persuaded to.  

10. On 26 August 1993, Mrs Scott signed an AVC amendment form which had been adapted from an AVC application form in order to increase her AVCs to £100 per month. No answer was given to a question on this form as to whether she was contributing to PAY whilst the response to the question concerning her free-standing AVCs was deleted.  
11. “Personal Financial Review” (fact find) forms were completed by the Prudential representatives as a record of their meetings with Mrs Scott both in May 1991 and August 1993. The forms recorded the financial and employment situation of Mrs Scott and were countersigned by her. The “Advice Given”  section of the forms completed by the representatives during the meetings state that:

“May 1991

“To top up her Teachers’ Pension.”
August 1993

“Anita (Scott) should start to fund her pension to the maximum in order to sustain their lifestyle once they reach retirement age.” 

12. The signed fact find forms also contained in this section the following statement:

“I understand that the advice is based on information given by me in this Personal Financial Review.” 
13. She has requested that Prudential reimburses her AVCs with interest.
Summary of Prudential’s position  
14. Prudential considers that there was no regulatory requirement for their sales representatives to tell Mrs Scott about PAY. However, the company confirms that, from the beginning of their contract with the DCSF, they have undertaken to make clients aware of PAY. Prudential considers that information about PAY is available in the Teachers’ Pension Scheme booklet. 

15. Prudential has not been able to contact the representatives for their recollections of the meetings with Mrs Scott. Prudential says that they would not, however, have been permitted, to advise on PAY or to compare PAY with paying AVCs because they were only authorised to provide advice on Prudential products.
16. There is no evidence to suggest either that PAY would have been the preferred course of action for Mrs Scott from the outset or that she was advised that AVCs were a superior investment to PAY.
17. If Mrs Scott wished to pursue PAY, she could have obtained details of this at any time from the administrator of the main Teacher’s Pension Scheme. 
18. Prudential are unable to refund Mrs Scott’s AVCs as this is prohibited by current HM Revenue & Customs  (HMRC) regulations. Her AVCs must be used to purchase an annuity at retirement.

  Conclusions

19. In the end, this case turns on the single question of whether Mrs Scott was, as she says, actively dissuaded from pursuing the PAY possibility. There is no documentary evidence, however, either to confirm or deny whether or in what manner, such advice was given. 

20. Prudential has not been able to contact the representative for his recollections of the meeting in 1991. So the only substantial evidence is Mrs Scott’s account.  I have therefore to making a finding on the balance of probabilities. To put it another way, I must decide that it is more likely than not that Mrs Scott was dissuaded from PAY. That inevitably places a heavy burden on Mrs Scott’s recollections of the events some 19 years’ ago. 
21. There is obviously a fine line between explaining a product and its benefits and actively discouraging alternatives, whether explicitly or implicitly. Without casting any doubt on the integrity of Mrs Scott, these events were many years ago and her recollections could have been affected by external influences and the passage of time. (For example, she refers to “an “added years” scheme with the Prudential” – but in fact an added years arrangement would have been directly through Teachers’ Pension Scheme). I am unable on the evidence to find that it is more likely than not that the representative made a statement about AVCs that is not be supported by the documentation available to her at that time. 

22. Mrs Scott says that she would not have switched from the FSAVC arrangement to Prudential AVCs without being persuaded to.  I could fairly easily accept that Prudential actively sold their AVC arrangement as a replacement for her FSAVCs.  But it does not follow that they also sold it as inevitably better than PAY.

23. It is difficult directly to compare PAY and AVCs because the same amount of money invested in either product may produce a result which might at different times be seen as financially advantageous and very much depends upon personal circumstances, e.g. age, salary, the amount contributed, attitude to risk and investment returns etc.
24. Whether PAY or AVCs was likely to be the sounder investment was a matter for Mrs Scott to decide. At the time of her decision, however, she would not have known what the rate of inflation, salary increases or the rate of return on her AVC fund would be in the future. As a money purchase arrangement, there is inevitably a greater degree of risk associated with the AVC arrangement than with PAY.
25. I can only reach a view on the evidence available. That falls short of establishing that injustice was caused to Mrs Scott as a result of any maladministration on the part of Prudential.

26. I do not therefore uphold Mrs Scott’s complaint.
TONY KING 

Pensions Ombudsman 

7 June 2010 
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